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Update 

Soon after publication of “Vanishing 
Precedents: Settlement Vacatur on Ap- 
peal” in the November 1994 issue of 
the Journal, the U.S. Supreme Court 
issued an opinion which resolved the 
question “whether appellate courts in 
the federal system should vacate civil 
judgments of subordinate courts in 
cases that are settled after appeal is 
filed or certiorari sought.” U.S. Ban- 
corp Mortgage Co. v. Bonner Mall 
Partnership, __ U.S. __, 1994 WL 
611411 (Nov. 8, 1994). Justice Scalia, 
writing for a unanimous court, held 
that settlement vacatur is an “extraor- 
dinarily equitable remedy” that is 
justified only where “exceptional cir- 
cumstances” are demonstrated. 

In Bonner Mall, the parties had 
entered a settlement after the Su- 
preme Court had granted certiorari. 
The petitioner sought to vacate the 
circuit court’s opinion claiming that 
vacatur was the “established proce- 
dure” under the Court’s decision in 
United States v. Munsingwear, 340 
U.S. 36 (1950). The Court, however, 
held that Munsingwear merely con- 
tained dicta that had not been 
uniformly applied in the Court’s subse- 
quent decisions. 

The Court then held that the “princi- 
pal condition” in determining whether 
vacatur is appropriate is “whether the 
party seeking relief from the judgment 
below caused mootness by voluntary 
action.” Where mootness occurs by hap- 
penstance, principles of fairness favor 
the vacatur. “Where mootness results 
from settlement, however, the losing 
party has voluntarily forfeited his legal 
remedy by the ordinary processes of 
appeal or certiorari, thereby surren- 
dering his claim to the equitable remedy 
of vacatur.” Vacatur is therefore not 
available in such situations. As policy 
grounds for its decision, the Court 
noted that vacatur “disturb[s] the or- 
derly operation of the federal judicial 
system,” denies the legal community 
of valuable precedents, and could deter 
earlier settlements. 

The clear message of Bonner Mall is 
that settlement vacatur is disfavored 
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in federal courts. As such, a number 
of the circuit court decisions discussed 
in “Vanishing Precedents” will be sub- 
ject to reexamination. In addition, 
Bonner Mall—although not binding on 
state courts—may be cited as persua- 
sive authority as Florida’s settlement 
vacatur policy develops. 


Scott D. MaKAR 
Jacksonville 


Debates Conclusion 

The article “Covenants Not to Com- 
pete: Current Conflicts and Emerging 
Issues Affecting Enforcement” (Novem- 
ber 1994) provides a thorough analysis 
of recent Florida decisions in an area 
which is commonly litigated and which 
is subject to constant refinement by the 
Florida appellate courts. Under the 
heading Public Health, Safety and Wel- 
fare, the authors conclude that physi- 
cians and other health care providers 
should expect “that enforcement of a 
covenant not to compete in this area 
is contrary to the public health, safety, 
and welfare.” That conclusion is debat- 
able. 

The authors themselves note that 
the Third District Court of Appeal in 
Humana Medical Plan, Inc. v. Jacob- 
son, 614 So. 2d 250 (Fla. 3d DCA 1992), 
rev. den., 623 So. 2d 494 (Fla. 1994), 
upon rehearing, deleted a footnote ap- 
pearing in its initial opinion which 
stated that the subject noncompete 
agreement between the physician and 
the HMO violated public policy and 
traditional contract precepts. Approxi- 
mately one year after the Jacobson 
decision, the Fifth District Court of 
Appeal in Jewett Orthopedic Clinic, 
P.A. v. White, 629 So. 2d 922 (Fla. 5th 
DCA 1993), held, at 925, that the 1990 
amendments to F.S. §542.33 (1990) did 
not make covenants not to compete 
unenforceable against physicians. In 
fact, the court held that “it is clear 
that before this language was added 
by the 1990 amendments, covenants 
not to compete had long been held 
enforceable against physicians, both 
in Florida and in other jurisdictions.” 

Accordingly, the reasoning in Jacob- 


: 


Excelsior/Midstate offers the most extensive 
selection of specialized law products 
in the state. Our prices are reasonable 
and our service is prompt and personalized. 


Here are just a few of the many products we offer: 


Use our considerable design experience to help you cueste 
a more professional image. Choose 
from a wide range of fine cotton 
/ papers in various finishes, including 
laser and recycled grades. We now 
offer laser-proof thermographed 
stationary. Our in-house engraving 
and thermography plant provides 
fast service, and our prices are very 
competitive. Proofs sent by FAX prior 
to presswork. For samples, call for our free engraving or 
thermography portfolio. 


Our corporate kits feature elegant design, durable 
construction, many convenient features and are all value- 
priced. Most kits in your hands within 24-48 hours. 


The Midstate Corporate Outfit 
A real valee: The black or brown padded vinyl binder 
is silk-screened in gold, and the 
corporate name appears on a gold 
label which fits into a window 
on the spine. The binder comes with 
matching slipcase, 20 imprinted stock 
certificates and cancellation sheets, 
corporate seal with pouch, minutes 
& by-laws and transfer ledger. 


eeeee 


eeees 


oe call Excelsior/Midstate for excellent service 
and one-call convenience when you need: 
+ Marketing Pamphiets and Law Firm Brochures 
- Patent & Trademark Supplies 
- Timekeeping and other law office systems 
Exhibit indexes Will and Trust 


oe 


_/Nocompany offers Florida attorneys 
as many legal products and services as we do. 


Excelslor/MIDSTATE 
4435 Old Winter Garden Road, Orlando, FL 32802 


Software 


Excelsior/Midstate is the only distributor of affordable 
legal software that offers over 100 programs from many 
developers and provides personal service and support, an 
unbeatable 30-day, money-back guarantee and low prices. 
Document Assembly — 16 separate libraries for Florida: 
Wills, Inter Vivos Trusts, Separation Agreements, Condo 
Sales, House Sales, Business Sales, Shareholder 
Agreements, Limited Partnership, Net Leases, Commercial 
Real Estate Contracts, Office Lease Riders, Share Lease 
Riders, Commercial Mortgages/Deeds of Trust, Security 
Agreements and others, only $200 each. Answer on-screen 
questions and in minutes these true expert systems create 
sophisticated documents in a text file of your IBM-compatible 
word-processing software. User friendly, no commands to 
leam. Programs create questionnaires for intake. 
Benchmark RESPA Resolver — Reduces preparation 
time of closing documents from hours to minutes! Provides 
HUD-1 forms on plain paper or completes Blumberg forms, 
buyer’s (borrower’s) and seller’s financial statements and 
check register, only $300. Checkwriting Bridge to 
Quicken takes information for checks from HUD-1 form, 
$130 and WordPerfect Bridge transfers HUD-1 data to 
your own forms, $130. 


New Biankrupter 5.0, Chapter 7, 11, 12 and 13 
bankruptcy software — Complete filings in 30 minutes 
or less. Uses full graphic capabilities of your HP laser or 
compatible printer to print professional-looking filled-in 
bankruptcy forms on plain paper, many new features, $475. 
New ABACUS LAW Version 9 — Calendar/docket and 
case-processing software with conflict checking and data- 
base management. Pop up anytime for instant answers to 
clients questions. Programmable rules to automatically 
calendar all related events. $359. New Practice Templates 
and Civil Procedure Time Lines, $99 each. 


For information on our software call our software specialist: 
565) at (800) 221-2972. 


on these and our other products, 
a copy of our free 80-page catalog, to meet with one 
of our representatives or to place an order, call us at 


800-LAW-MART 
(407) 299-8220 or FAX (407) 291-6912. 


eee eeeeee ee eee ee 


Blumbergs 
{ Law Products 


Serving Lawyers 
since 1887 


i 
Me 
St 
ee 
: 
Corporate Supplies 
eee eee 
: 
: 
q 
4 Nd Only $45.00 
eee x 
4 
: 
: 
eee. ee 


son that a liquidated damage clause 
may, in some circumstances, affect the 
physician/patient relationship is not 
necessarily transferable to, or persua- 
sive in, circumstances involving non- 
compete agreements in which the 
physician/patient relationship may simi- 
larly be affected. 


GLENN J. WALDMAN 
North Miami Beach 


Update 

Readers of the article “Covenants 
Not to Compete” (November 1994) 
should be aware of Warshall v. Price, 
629 So. 2d 903 (Fla. 4th DCA 1994), 
in which a noncompete between doc- 
tors was upheld over strenuous 
assertion of the public welfare excep- 
tion. 


Palm Beach KENNnNI F. JuDD 


Questions the “Model” 

The article “Employers’ Liability Cov- 
erage Under the Standard Workers’ 
Compensation Insurance Policy” in the 
November 1994 Bar Journal is a well- 
written and researched article con- 


cerning the exposure of an employer’s 
liability insurance coverage to third- 
party-over suits. The author concludes 
his article by stating that if the current 
state of the law remains intact, Florida 
common law may become “the model 
for equitably preserving the integrity 
of the exclusive remedy concept of 
workers’ compensation law.” 

At the expense of becoming a “model,” 
however, a nonnegligent injured em- 
ployee is asked to accept less than full 
damages. The author poses a scenario 
in which the employer is 40 percent 
negligent and the third party tortfea- 
sor is 60 percent negligent. In that 
situation, a faultless employee obtains 
60 percent of the value of his claim 
against the negligent third party and 
then reimburses the employer from 
that recovery 60 percent of what the 
employee received in workers’ compen- 
sation benefits. This leaves the 
employee on the short end of the stick. 
The employer gets its workers’ compen- 
sation payments back, less its pro rata 
share of costs and attorneys’ fees and 
less the percentage amount not recov- 
ered from the negligent third party (in 
this case 40 percent because that is the 


The general principles which should 
ever control the lawyer in the practice 
of the legal profession are clearly set 
forth in the following oath of admission 
to the Bar, which the lawyer is sworn 
on admission to obey and for the willful 
violation to which disbarment may be 
had. 
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“| will employ for the purpose of 
maintaining the causes confided to me 
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or false statement of fact or law; 
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sonality and advance no fact prejudicial 
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sideration personal to myself, the cause 
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delay anyone's cause for lucre or mal- 
ice. So help me God.” 
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amount of the employer’s negligence); 
the negligent tortfeasor pays damages 
based on its percentage of negligence 
(in this case 60 percent); but the blame- 
less employee is stuck with collecting 
only 60 percent of his general damages 
and 40 percent of the workers’ compen- 
sation benefits, which benefits do not 
include any compensation at all for 
intangible damages. This amount to 
the employee, in most cases, will be 
substantially less than what the jury 
says the employee has lost. 

An understanding of the definition 
of negligence is pertinent to the author’s 
conclusions. As set forth in Florida 
Standard Jury Instruction 5.1, “Negli- 
gence is a legal cause of injury if it 
directly and in natural and continuous 
sequence produces or contributes sub- 
stantially to producing such injury, so 
that it can reasonably be said that, but 
for the negligence, the injury would not 
have occurred.” If, but for the negli- 
gence of the third party tortfeasor, an 
employee’s injury would not have oc- 
curred, why is it equitable that a 
non-negligent employee, as a matter 
of law, is not allowed to obtain a full 
recovery from that negligent tortfea- 
sor? 

In this writer’s view, it would be 
equitable if the non-negligent employ- 
ee recovered 100 percent of the damages 
from the negligent tortfeasor and the 
employer was allowed to subrogate for 
the full amount of its workers’ compen- 
sation payments. It is more equitable 
and more in keeping with the integrity 
of the exclusive remedy provision of the 
workers’ compensation law for a negli- 
gent tortfeasor to suffer the full loss 
and for an employer to recover its full 
workers’ compensation payments (less 
attorneys’ fees and costs) than for a 
non-negligent employee to collect less 
than the full amount of the jury’s 
award of damages. 

I compliment the author for his clear, 
concise, and informative article. I dis- 
agree with the author, however, in his 
conclusions as to what constitutes a 
“model” and what constitutes “a fair 
and equitable balance.” 


JEFFERY B. Morris 
Jacksonville 


More on “Can We Talk?” 
Patrick Goggins’ letter in the No- 
vember 1994 issue, commenting on 


“Can We Talk? Communicating With 
Former Employees of an Adverse Party 
in Litigation” (October 1994), requires 
additional comment. Mr. Goggins sug- 
gests that Browning v. AT&T 
Paradyne, 838 F. Supp. 651 (M.D. Fla. 
1993), could greatly expand the class 
of former employees an attorney is 
barred from contacting. However, he 
overlooks several critical points. 

First, Judge Kovachevich in Brown- 
ing refused to apply the rationale of 
her prior decision in Rentclub, Inc. v. 
Transamerica Rental Finance Corp., 
811 F. Supp. 651 (M.D. Fla. 1992), the 
problematical case which finds such 
communications improper. The com- 
munications in Browning were held to 
be unobjectionable. The dispositive fac- 
tor was that the former employee in 
Browning had sued the defendant, be- 
coming an adverse party, while it was 
“feasible” that the former employee in 
Rentclub could still be represented by 
defense counsel. It is not explained 
how a “feasible” chance of representa- 
tion bars all communication when there 
is no such representation in fact. 

Second, Rentclub is not final. It was 
argued at the 11th Circuit November 
1, 1994, and a decision is pending. The 
11th Circuit may well align itself with 
the “overwhelming caselaw and com- 
mentary” supporting communications 
with former employees, Cram v. Lam- 
son & Sessions Co., 148 F.R.D. 259 
(S.D. Iowa 1993). Browning is not yet 
on appeal, as trial was scheduled for 
the trial term commencing November 
29, 1994. 

Third, federal discovery limitations 
do not apply to state proceedings. As 
Mr. Waldman’s article ably points out, 
the Florida and ABA interpretations 
of the applicable rules allow communi- 
cation except for information protected 
by the attorney-client privilege, and a 
lawyer in state proceedings should be 
free to proceed accordingly. 

Finally, Rentclub in essence creates 
a new privilege. This contravenes the 
state rule which recognizes only statu- 
tory, evidentiary, and constitutional 
privileges. F.S. §90.501 (1993). Also, 
even though the prohibition against 
an appearance of impropriety (Rent- 
club’s rationale for limiting com- 
munications) is grounded in Florida 
law, Florida has not overruled Profes- 
sional Ethics of The Florida Bar Opin- 
ion 88-14 (March 7, 1989), which per- 
mits such communications. 


Avoiding an appearance of impropri- 
ety is a legitimate goal. But Cram is 
only one of many cases to find that the 
benefits of this discovery outweigh the 
risk. Likewise, the attorney-client privi- 
lege is sacrosanct. Counsel acting in 
good faith will avoid breaching the 
privilege; those who violate the privi- 
lege will always be subject to appropri- 
ate sanctions. 

Davip R. GEMMER 
Tampa 


One-Sided Presentation 

The issue of domestic violence is 
important, but the October 1994 Bar 
Journal presentation seems one-sided. 
One Journal author states that “cur- 
rent Florida statistics . . . show, 
overwhelmingly, that females are vic- 
tims and that males are perpetrators.” 
p. 18. I question these statistics, and 
the assumptions drawn from them. 

An associate professor of philosophy, 
Christina Hoff Sommers, specializing 
in contemporary moral theory, cites 
contrary statistics in her book Who 
Stole Feminism? (1994): “Richard J. 


Gelles and Murray A. Straus are aca- 
demic social scientists . . . [who] fell 
out of favor [with feminists] because . 
. .in both of their national surveys. . . 
they found that women were just as 
likely to engage in [domestic violence] 
as men [for] . . . both minor and severe 
assaults.” p. 194. “([Wjomen are far 
more likely to be injured and to need 
medical care. But overall, the percent- 
age of women who are injured seriously 
enough to need medical care is. . . 
small compared to . . . inflated [femi- 
nist] claims . . —fewer than one per- 
cent.” p. 195. Similar statistics are 
noted in a March 14, 1994, Forbes 
review of The Myth of Male Power by 
Warren Farrell, at p. 46. 

Several state courts have responded 
to domestic violence by accepting the 
battered woman syndrome theory of 
defense, which in essence gives women 
who stay in abusive relationships a 
license to kill their spouses, with pre- 
meditation. In Florida three out of five 
women considered for clemency on such 
grounds have received “some form of” 
it. October 1994 Journal, p. 73. Recog- 
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the player to make objections quickly. ” - 
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nition of the mutuality of domestic 
violence would seem either to negate 
the dubious basis for this theory in 
most instances or, if made available to 
men as well, to shield the party having 
the foresight to strike first. In short, 
the feminist-inspired, legal response 
to domestic violence has been to en- 
courage women to kill men, rather 
than leave them. 

Much media coverage of domestic 
violence has been one-sided. The made- 
for-TV version of “Men Who Hate 
Women and the Women Who Love 
Them” broadcast earlier this year, for 
example, was a dramatic portrayal of 
malignant men beating loving women. 
When a talk show host asked the 
author why she failed to write about 
women who hate men, she told the 
host to go write his own book. “The 
‘gender war’ requires a constant flow 
of horror stories showing women that 
male perfidy and female humiliation 
are everywhere.” Who Stole Feminism?, 
p. 28. 

Just about every domestic violence 
photo in the October Journal shows 
either a beaten woman or a hand- 
cuffed man. When violence by a woman 
is mentioned at all, it is almost invari- 
ably characterized as fully justified 
self-defense by a helpless innocent. 


“Psychological abuse” was stated to 
include “blaming” (e.g., blaming the 
battered woman in part or in whole 
when violence occurs). p. 26. What if 
she started the fight, such as by clob- 
bering her husband with a frying pan? 
There is no stated limitation to par- 
ticular circumstances. Are we to under- 
stand that, when domestic violence 
occurs, it is itself a form of domestic 
violence to suggest to a woman that 
she may be partly at fault? 

It defies common sense that virtue 
should be allocated by gender. The title 
of the October Journal is “Taking Do- 
mestic Violence Seriously.” The ten- 
dency to reduce the tragedy of domestic 
violence to just another male-bashing 
issue may be the greatest obstacle to 
realizing this goal and to finding bal- 
anced, workable solutions. 


FRANK L. KUBLER 
Miami Lakes 


Florida’s Visitation Center 
Judge Lynn Tepper’s article, “The 
Court’s Role in Ending Family Vio- 
lence” (October 1994), discussed the 
creation of visitation centers. She men- 
tioned Massachusetts, Minnesota, Penn- 
sylvania, and Hawaii as states that 
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have created supervised visitation cen- 
ters. Florida, specifically Jacksonville, 
should be added to the list. The Junior 
League of Jacksonville along with the 
Children’s Home Society and the Flor- 
ida Department of Health and 
Rehabilitative Services have joined 
forces to open two Family Visitation 
Centers, Inc., for supervised visitations 
of dependency cases. The first center 
opened in January 1993. Currently, 
approximately 240 visitations per 
month are held at the centers. 

Judge Karen Cole of the Fourth 
Judicial Circuit recently addressed the 
Junior League of Jacksonville and 
stated the center has assisted the court 
in its review of dependency cases by 
providing a homelike environment for 
the visitations, increasing the number 
of visitations that can occur and pro- 
viding the court with additional infor- 
mation regarding the visits that it 
normally would not have available. 
She stated that the supervisors of the 
visits have given tremendous back- 
ground support to her ability to review 
her dependency cases. The Family Visi- 
tation Center, Inc., also provides a 
separate program for domestic rela- 
tions cases. 

At the Third Annual Guardian Ad 
Litem Conference in October, the Su- 
preme Court and Governor of the State 
of Florida recognized the Family Visi- 
tation Center, Inc., as the organization 
of the year for their support and service 
to the guardian ad litem program. The 
center also received recognition for dedi- 
cation to the guardian ad litem pro- 
gram and for outstanding service to the 
court. Florida and The Florida Bar 
should be proud of this facility and 
encourage more of them around the 
state. 


Nancy B. BARNARD 
Jacksonville 


Enjoyed Article 

Glenn H. Weiss’s article “Notes from 
a Trial Hack at the International Court 
of Justice” (December 1994) was terri- 
fic. Mr. Weiss conveyed the feel of his 
adventure and at the same entertained 
and educated us, his readers and col- 
leagues. 

I suspect Mr. Weiss’s class at “U of 
F” is quite popular! 


PauL BRADDOCK 
St. Augustine 
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You Know Where Their 
Legal Heirs Are Today? 


Missing Heirs Located For $100.00 Each 
Results Guaranteed or No Charge 


Blake and Blake Genealogists , Inc., with over 40 years of experience in the United States, is one of the largest and 
most reputable firms in the country. Being the premier company in this field in the state of Florida, 
has helped us become internationally recognized in solving the problem of locating and properly identifying 
missing or unknown heirs and legatees. We utilize a professional network of regional 
offices, correspondents, state of the art telecommunications and computers. 


All inquiries are handled in the strictest of confidence WITHOUT OBLIGATION. 
Blake and Blake Genealogist, Inc. is a bonded and licensed Florida Corporation and has offices 
at the following locations: 


Florida Office Corporate Office 
1515 South Federal Highway 50 Braintree Hill Office Park 
Suite 105 Suite 202 


Boca Raton, Florida 33432 Braintree, Massachusetts 02184 


BLAKE & BLAKE GENEALOGISTS, INC. 


Forensic Genealogists to the Florida Bar Since 1954 


CALL TOLL FREE AT 1-800-525-7722 


FLA Lic. # GA0002010 
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Attorney Advertising: 
Profound Changes in the Practice of Law 


n January 11, The Flor- 
ida Bar will appear be- 
fore the United States 
Supreme Court in an ef- 
fort to change the law of the land 
regarding attorney advertising. 

Few subjects have generated as much 
discussion among lawyers of this gen- 
eration as the Court’s recognition 18 
years ago of a federal constitutional 
right for a lawyer to advertise in Bates 
v. State Bar of Arizona. 

The Supreme Court created it; only 
the Supreme Court can change it. In 
Bates, the majority held that there was 
a right of commercial free speech pro- 
tected by the First : Amendment for 
attorneys who wished to advertise. Jus- 
tice Lewis Powell, in a partial dissent, 
stated that attorney advertising would 
“effect profound changes in the practice 
of law, viewed for centuries as a learned 
profession.” 

Justice Powell’s comments have 
proved to be prophetic. Since the Bates 
case, the Supreme Court and virtually 
all other federal appellate courts have 
held every attempt to restrict attorney 
advertising to be unconstitutional, with 
the exception of Ohralik v. Ohio State 
Bar Association. In Ohralik, the Su- 
preme Court upheld a regulation that 
prohibited in-person direct solicitation 
in a hospital room of an injured person. 
Even that exception has been called 
into question somewhat by the more 
recent pronouncement of the Court in 
Edenfield v. Fane, which declared 
unconstitutional a state regulation that 
prohibited in-person direct solicitation 
by certified public accountants. 

The case to be argued this month 
is The Florida Bar v. McHenry. Mr. 
McHenry filed suit in federal court 
seeking a declaratory judgment that 
The Florida Bar rule prohibiting direct 
solicitation of accident victims for a 


by William F. Blews 


30-day period following the accident 
was unconstitutional. In this case, the 
11th Circuit Court of Appeals affirmed 
the district court’s decision declaring 
this rule unconstitutional. The issue 
now presented to the Supreme Court 
will raise the question as to what 
extent a state may regulate the con- 
duct of lawyers who advertise. Inter- 
estingly, this case does not arise out of 
a situation in which the advertisement 


is claimed to be false, deceptive, or. 


misleading. 

In its petition for certiorari, The 
Florida Bar asked the Court, among 
other things, to revisit its original 
decision in Bates. The fact that the 
Court would agree to review this cir- 
cuit court decision is in and of itself 
significant. It should be remembered 
that the decision that is to be reviewed 
declared The Florida Bar rule to be 
unconstitutional. 

There are no other cases before the 
United States Supreme Court this term 
involving the question of attorney ad- 
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vertising. In order for a petition for 
writ of certiorari to be granted by the 
Supreme Court, four justices must 
agree to hear the case. The order 
granting a writ of certiorari does not 
indicate which justices expressed an 
interest in hearing the case, but the 
clerk’s office indicated the justices unani- 
mously agreed to review this case. 

While I am the first to acknowledge 
that it is impossible to predict the 
future actions of the Court, I also 
acknowledge that it is a favorite pas- 
time of lawyers to attempt to read 
judicial tea leaves. In doing so, it must 
be recognized that only three sitting 
justices of the Court have previously 
expressed themselves on this point of 
law. Of those three, Chief Justice 
Rehnquist has frequently indicated his 
belief that there is no right of commer- 
cial free speech under the First Amend- 
ment for lawyers to advertise. Justice 
Sandra Day O’Connor has written on 
more than one occasion that she con- 
tinues to think that the Supreme Court 
took a “wrong turn” in the Bates case. 
Justice Scalia’s writings call into seri- 
ous question the First Amendment 
right to attorney advertising. Although 
Justice Thomas has not expressed him- 
self on this issue, any serious limita- 
tion or abolition of attorney advertising 
would not be inconsistent with other 
judicial pronouncements by him. 

Will these four justices rule in a 
manner consistent with these indica- 
tors? Will one additional justice join 
them for a majority of five? More than 
30 state or major metropolitan bars 
have joined as amicus curiae with The 
Florida Bar in this effort. Those parties 
all seek to have the Court recede from 
its Bates decision. 

I fully recognize that there is a sound 
legal argument in opposition to the 

Continued on page 24 
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The Best Case For Renting From Avis: 
Great Member Benefits For Members Of 


The Florida Bar 


Avis features GM cars. 


Avis is proud to offer the legal community our 
newest, most comprehensive rent-a-car benefit 
program, bar none. 

We've worked hard to make this program 
our best ever by addressing all your car rental 
needs and concerns. 

Case in point: our rates. 

Avis offers the most competitive rates for 

the legal community. Whether you're renting 


of our employee-owners means you can count 
on Avis to give you superior quality service, 
special benefits and valuable offers like the 
ones below. 

Whether you're traveling for business, 
leisure or vacation, you'll find Avis meets all of 
your car rental needs. And with 4,800 
locations in over 140 countries, there's always 
an Avis close by. 


for business, leisure or vacation, our rates 
translate to excellent savings and value. 
Another case in point: our service. 
At Avis, the "We try harder" commitment 


SAVE $15 ON A WEEKLY RENTAL! 


Rent an Intermediate through a Full 
Size 4-Door car for a week and you 
can get $15 off when you present 
this coupon at a participating Avis 
location in the continental U.S. 
Subject to complete Terms and 
Conditions on back. 

For information and reservations, 
call Avis toll free: 1-800-831-8000. 
And be sure to mention your Avis 
Worldwide Discount (AWD) number: 
A421600 


Offer expires 6/30/95 


Coupon #MUGC644 A VA AY 
We try 


GET A FREE WEEKEND DAY! 


Rent an Intermediate through a Full 
Size 4-Door car for a minimum of 
three consecutive weekend days and 
get the third day free of the daily time 
charge when you present this coupon 
at a participating Avis location in the 
continental U.S. Subject to complete 
Terms and Conditions on back. 

For information and reservations, 
call Avis toll free: 1-800-831-8000. 
And be sure to mention your Avis 
Worldwide Discount (AWD) number: 


AVIS 


Offer expires 6/30/95 
[We try 


Coupon #TUGB683 


Call Avis now at 1-800-331-1212 to 
compare our savings and value. And don't 
forget to mention your Avis Worldwide 
Discount (AWD) number: A421600 


FREE AVIS UPGRADE! 


Reserve an Avis Intermediate through 
a Full Size 4-Door car. Then present 
this coupon at a participating Avis 
location in the continental U.S. and 
you can be upgraded one car group 
at no extra charge. An advance 
reservation with request for 
upgrade is required. Subject to 
complete Terms and Conditions on 
back. 

For information and reservations, 
call Avis toll free: 1-800-831-8000. 
And be sure to mention your Avis 
Worldwide Discount (AWD) number: 
A421600 


Offer expires 6/30/95 
Coupon #UUGC796 
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Avis Makes 
Traveling Easier. 


Avis Travel Partners. 


We also have an impressive roster of Travel 
Partners! Take advantage of Avis’ partnerships 


and earn credits on qualifying Avis rentals. 


Avis offers special services that can make 


renting and returning an Avis car quick and 
easy. Avis Express® lets you bypass busy 
rental counter lines and go directly to the Avis 
Express facility. Avis Roving Rapid Return® 
offers you our fastest way to return your Avis 
car at over 100 locations worldwide. 


And with Avis’ newest service, Return 
Valet™, you can catch your plane fast and 
without worry. For a small service charge 
during peak hours at major airport locations in 
the US., an Avis representative will personally 
drive you, in your rental car, to your airline 
departure terminal and then return the car 


for you. 


FREE AVIS UPGRADE 


Terms and Conditions 

Coupon valid for a one-time, one-cargroup upgrade on 

an Intermediate (Group C) through a Full Size 4-Door 

(Group E) car. Maximum upgrade to Premium (Group G). 

Offer valid on daily, weekend and weekly rates only. 

Coupon must be surrendered at time of rental; one per 

rental. Coupon valid at participating Avis corporate and 

licensee locations in the continental U.S. Cars and 
upgrades are subject to availability at time of rental. An 
advance reservation with request for upgrade is 
required. Renter must meet Avis age, driver and credit 
requirements. Minimum age is 25. Expiration date on 
reverse side 

Rental Sales Agent Instructions 

At Checkout: 

* Assign customer a car one group higher than car group 
reserved. Upgrade to no higher than Group G. Charge for 
car group reserved. 

* In AWD, enter # on reverse side. 

* In CPN, enter # on reverse side. 

* Complete this information 
RA# 

Rental Location 

* Attach to COUPON tape. 

AVIS. 
(We try 
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Partner 
Air Canada 


Delta Air Lines 
Midwest Express 


TWA 
United Airlines 
USAir 


American Airlines 
Continental Airlines 


Northwest Airlines 


America West Airlines FlightFund 


Credits Earned 
500 miles 
1,000 miles 
500 miles 
500 miles 
1,000 miles 
500 miles 
500 miles 
500 miles 
500 miles 
500 miles 


Program 


Aeroplan 


AAdvantage 

OnePass 

Frequent Flyer 
Frequent Flyer 
WorldPerks 

Frequent Flight Bonus 
Mileage Plus 
Frequent Traveler 


Partner 
Best Western 
Hilton Hotels 
Hyatt Hotels 


ITT Sheraton Hotels 
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Credits Earned 
100 points 
250 points 
300 points 

500 ClubMiles 


Program 
Gold Crown Club 


Hilton HHonors 
Gold Passport 
ITT Sheraton Club Int'l 


FREE WEEKEND DAY 


Terms And Conditions 
Offer of one weekend day free of the daily time charge applies to the 
third consecutive day of a 3-day minimum weekend rental of an 
Intermediate (Group C) through a Full Size 4-Door (Group E) car. 
Weekend rental period begins Thursday noon, and car must be 
returned by Monday 11:59 p.m. or coupon will not be valid. Coupon 
must be surrendered at time of rental; one per rental. Offer may be 
used in conjunction with rates and discounts. May not be used in 
conjunction with any other coupon, promotion or offer. Coupon valid 
at Avis corporate and participating licensee locations in the 
continental U.S., excluding New York tri-state and Philadelphia 
metropolitan areas. An advance reservation is required. Offer not 
available during holiday and other blackout periods. Offer may not be 
available on all rates at all times. There may be a permile charge for 
miles in excess of the mileage allowance. Cars subject to availability. 
Taxes, local government surcharges and optional items, such as LDW. 
additional driver fee and refueling, are extra. Renter must meet Avis 
age, driver and credit requirements. Minimum age is 25. Expiration 
date on reverse side. 
Rental Sales Agent Instructions. At Checkout: 
* In AWD, enter # on reverse side. ¢ In CPN, enter # on reverse side. 
* Complete this information: 

RA# 


Rental Location 
* Attach to COUPON tape. 
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$15 OFF A WEEKLY RENTAL! 


Terms and Conditions 
Offer valid on an Intermediate (Group C) through a Full Size 
4-Door (Group E) car for a 5-day minimum rental. Coupon 
must be surrendered at time of rental; one per rental. Offer 
may be used in conjunction with rates and discounts. May 
not be used in conjunction with any other coupon, 
promotion or offer. Coupon valid at Avis corporate and 
participating licensee locations in the continental U.S. Offer 
not available during holiday and other blackout periods. 
Offer may not be available on all rates at all times. Cars 
subject to availability. Taxes, local government surcharges 
and optional items, such as LDW, additional driver fee and 
refueling, are extra. Renter must meet Avis age, driver and 
credit requirements. Minimum age is 25. Expiration date on 
reverse side. 
Rental Sales Agent Instructions 
At Checkout: ° 
* In AWD, enter # on reverse side. 
* In CPN, enter # on reverse side. 
* Complete this information 

RA# 


Rental Location 
* Attach to COUPON tape. 
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EXECUTIVE DIRECTIONS 


UPL Prosecutions Are in 
the Public Interest 


he Florida Bar must walk 

a fine line in the area of 

investigating and prosecut- 

ing the unlicensed practice 
of law. 

On the one hand, the Supreme Court 
of Florida has charged the Bar with 
responsibilities in this area, noting 
that there can be great public harm if 
nonlawyers are allowed to hold them- 
selves out as attorneys and offer legal 
advice to unsuspecting consumers. 

On the other hand, the Bar must 
recognize that access to the courts is a 
legitimate issue—there is a segment 
of our population that cannot afford 
legal services, yet does not qualify for 
subsidized services through legal aid 
agencies or organized pro bono pro- 
grams. 

The Board of Governors has recog- 
nized these potentially conflicting in- 
terests and tried to find a balance. 
First, the board has worked hard to 
enhance the availability of legal serv- 
ices to all through such programs as 
our lawyer referral service’s low-fee 
panel, our involvement in the interest 
on trust accounts program, and our 
highly successful efforts to have mem- 
bers recognize their professional obli- 
gation to help those in need. There now 
are organized pro bono efforts in virtu- 
ally all parts of the state, which was 
not the case even 10 years ago. 

The board, with yeoman’s help from 
the Young Lawyers Division, also has 
responded to the Supreme Court’s call 
for simplified legal forms. The court 
now has approved an extensive set of 
forms focused in the areas identified 
as having the greatest unmet needs— 
family law and landlord/tenant dis- 
putes. Those forms are available to the 
public through court clerks’ offices, and 
available to our members through our 
Public Information and Bar Services 


by John F. Harkness, Jr. 


Department, (904) 561-5834. An up- 
dated book of forms is in progress, and 
should be available at the end of this 
month. 

Florida lawyers have led the way in 
this area, and may be rightly proud. 
We were the first to develop the IOTA 
program and the first to plan a coordi- 
nated, statewide approach to pro bono. 
Despite these and other efforts, how- 
ever, we have seen a proliferation of 
“legal technicians” and others who rou- 
tinely go beyond what the Supreme 
Court has said is permissible. 

You have seen the headlines and 
heard the horror stories involving peo- 
ple setting up their own “courts,” 
brazenly holding themselves out as 
“immigration services,” and otherwise 
engaging in clearly illegal activities at 
the expense of the public. While the 
unlicensed practice of law is proscribed 
by statute, state attorney offices al- 
ready are overburdened. They have 
helped where they can, but also have 


acknowledged they need our assistance. 

The Board of Governors has heard 
from the membership on these points, 
and has responded to a request from 
Bar President Bill Blews by rededi- 
cating efforts and resources to the area 
of UPL investigation and prosecution. 

Last September the board approved 
funds for hiring UPL lawyers and sup- 
port staff for our Miami, Orlando, and 
Tampa branch offices. Although this 
increased need has come at a tight 
budgetary time, President Blews and 
the board have determined this is an 
area of critical need, and have ap- 
proved expenditures of more than 
$300,000 to heighten our effectiveness 
through the end of the current fiscal 
year. Staff will work in existing office 
space, share equipment with our disci- 
plinary staff, and make all other econo- 
mies available. 

I am pleased to report we have been 
able to attract some excellent candi- 
dates for these new positions. At the 
time of this writing we have inter- 
viewed several veteran prosecutors and 
other experienced lawyers, and should 
have them on board by the time this 
Journal comes off the press. You will 
see a profile of the expanded UPL 
department in the Bar News once the 
department is fully staffed and opera- 
tional. 

Currently, the UPL staff has 763 
pending files, including 12 litigation 
cases in the Supreme Court covering 
133 complaints. With the staff en- 
hancements, the 215 lawyer and nonlaw- 
yer volunteers on our 30 circuit UPL 
committees should be able to move 
cases through the system more quickly, 
with the effect of reducing UPL, 
addressing membership concerns, and— 
most importantly—responsibly dis- 
charging our duty to protect the citi- 
zens we serve. 1 
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Who Judges the Judges? 


The New Process for 


Appointment and Retention 
Judges 


ccompanying 1994’s dra- 
matic substantive reform! 
of the workers’ compensa- 
tion law was a more sub- 
tle procedural change likely to have 
greater impact on litigation of con- 
tested claims. The new process for 
selecting judges of compensation claims 
(JoCC’s) discards earlier measures in- 
tended to afford them political 
independence and job tenure protec- 
tion. Judges of compensation claims 
are now accountable directly to the 
Governor, advised by a pane! of outsid- 
ers. They are no longer accountable to 
the workers’ compensation bar. 

The appointment process for JoCC’s 
was changed by the conjunction of 
three events. First, the terms of all 15 
members of the Statewide Nominating 
Commission for Judges of Compensa- 
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Compensation Claims 


by Steven Scott Stephens 


tion Claims (compensation commission 
or commission) expired in 1994, and 
all 15 were replaced by “outsiders,” as 
new eligibility requirements precluded 
most workers’ compensation practition- 
ers from serving on the commission. 
Second, the statutory authority of the 
new commission is less than that of its 
predecessor, as the new statute trans- 
ferred an important part of the com- 
mission’s authority to the Governor. 
Third, the Florida Supreme Court held 
in Jones v. Chiles, 19 Fla. L. Weekly 
S307 (Fla. 1994), that separation of 
powers constrains (perhaps even elimi- 
nates) the legislature’s ability to confer 
power on the commission. 

The previous commission was em- 
powered by statute to mandate reap- 
pointment of a JoCC whose term was 
expiring, in addition to the traditional 


nominating commission function of con- 
fining the Governor’s appointment to 
one of three qualified nominees. Under 
the new statute, the commission has 
neither power. The reappointment de- 
cision is made by the Governor, and 
even for initial appointments, the Gover- 
nor is not bound by the first list of 
nominees submitted by the commis- 
sion. Under Jones, the same results 
would follow as a matter of constitu- 
tional law even if the statute had not 
been amended. 

This article examines the current 
state of the law regarding the appoint- 
ment and retention of judges of com- 
pensation claims. It observes that the 
recent amendments diminished but did 
not eradicate the commission’s power, 
but concludes that under the Jones 
decision, the remaining statutory power 
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of the current commission has a ques- 
tionable constitutional foundation. 


Commission’s Relation to 
Judicial Branch Commissions 

The compensation commission is a 
statutory creation, lacking the inde- 
pendent constitutional authority that 
true judicial nominating commissions 
(Article V commissions) enjoy. JoCC’s 
are executive branch officials,” but his- 
torically have been selected as if they 
were judicial branch officers. Prior to 
the 1993 amendments, the process for 
filling vacancies in the Office of Judge 
of Compensation Claims was almost 
identical to the Article V selection 
process.2 When vacancies occurred, 
the commission evaluated potential 
candidates and forwarded a list of 
nominees to the Governor, who was re- 
quired to make the appointment from 
the list.4 

The provisions® creating and govern- 
ing Article V commissions do not apply 
to the compensation commission,® and 
the statute creating the compensation 
commission lacks much of the detail of 
the laws applicable to the Article V 
commissions. The selection of members 
and internal operations of the commis- 
sion thus differ somewhat from those 
of the Article V commissions, but the 
central features are the same. 

For both types of commissions, there 
are three categories of appointees: at- 
torneys appointed by the Bar, members 
appointed by the Governor, and “pub- 
lic’ members elected by the 10 ap- 
pointees.? As the compensation com- 
mission has statewide jurisdiction, one 
member from each category must re- 
side in each of the state’s five appellate 
districts, and one from each category 
must qualify as a minority.® 

Under the 1993 amendments, the 
qualifications applicable to “public” 
members of the compensation commis- 
sion differ from those of the Article V 
commissions—and of the predecessor 
compensation commission—in two re- 
lated ways. Attorneys are not dis- 
qualified from serving as “public” mem- 
bers of the commission,? but no attorney 
who appears before any JoCC more 
than four times annually can serve on 
the commission, as a public member or 
otherwise.1° 

Several other limitations applicable 
to Article V commissions are noticeably 
absent from the workers’ compensation 
act. Thus, unlike the Article V commis- 
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sions,!! a judge can be a member of the 
compensation commission; commission 
members can seek appointment to the 
JoCC office; the commission’s delibera- 
tions as well as hearings are open to 
the public; it may not be necessary to 
have a majority of commissioners con- 
cur on action; and commissioners can 
be reappointed to consecutive terms. 
These matters are committed to the 
discretion of the respective decision- 
makers. 

Another difference between the com- 
pensation commission and the Article 
V commissions is that the former lacks 
rule-making authority. The Article V 
commissions are constitutionally em- 
powered to promulgate uniform rules 
of procedure, subject to legislative or 
judicial repeal.!2 The compensation com- 
mission, by contrast, has no such 
authority. The Attorney General noted 
in 199215 that this left the commission 
without any rules to follow, and sug- 
gested the commissioners could look 
to the uniform rules!* for Article V 
commissions for guidance until the 
legislature remedied the anomaly. The 
1993 amendments did not afford the 
new commission any rule-making 
power, but did grant the chief judge of 
compensation claims specific rule- 
making power to effect the purposes of 
F.S. §440.45 (1994),15 which is the 
same section that creates the commis- 
sion and directs its function. This 
logically empowers the chief judge to 
promulgate rules of procedure for the 
commission. It is suggested that the 
commission should thus propose proce- 
dural rules to the chief judge who may 
promulgate them (as is or with amend- 


ments) and thus remedy the problem. 

Aside from the source of its power, 
the most significant difference between 
the pre-1993 compensation commis- 
sion and the Article V commissions 
pertained to the reappointment pro- 
cess. In an apparent effort to give 
JoCC’s some political independence and 
job tenure protection, the legislature 
afforded the commission the power to 
decide whether to reappoint a JoCC 
whose term was expiring.!® If the com- 
mission voted to reappoint an incum- 
bent, the Governor was required by 
statute to make the appointment.!7 
Because a majority of the commission- 
ers were workers’ compensation prac- 
titioners, this had the effect of making 
JoCC’s accountable to the attorneys 
who appeared before them; this 
changed in 1994. 


Jones v. Chiles and 
the 1993 Amendments 

Governor Chiles challenged the statu- 
tory scheme in 1992, taking the position 
that the legislature lacked authority 
to take away the Governor’s appoint- 
ment power and give it to the com- 
mission. The Governor declined to reap- 
point JoCC John P. Jones when Jones’ 
term expired, even though the commis- 
sion had voted to retain him. Jones 
commenced a mandamus action to seek 
a writ compelling the ministerial act 
of reappointment pursuant to statute.1® 

While that action was pending, the 
Governor called a special session of the 
legislature to work on a comprehensive 
reform of Florida’s workers’ compensa- 
tion law. Among the amendments 
adopted was a provision that elimi- 
nated the distinction between a 
reappointment and a new appointment 
of a JoCC: The commission must for- 
ward a list of three nominees to the 
Governor every time a JoCC term ex- 
pires or otherwise becomes vacant.!9 
If the commission finds the incum- 
bent’s performance satisfactory, it 
includes the incumbent’s name on the 
list.20 Thus, under the 1993 amend- 
ments, the commission has apparent 
power to deny reappointment but not 
compel it. 

The amendments not only eliminate 
the distinction between a new appoint- 
ment and a reappointment, they also 
change the appointment process itself. 
The Governor is no longer confined to 
the three nominees submitted by the 
commission: “(T]he Governor . . . may 


i 
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select one of the listed candidates. If 
no candidate is selected, the Governor 
shall so inform the Commission, which 
shall . . . issue a report to the Gover- 
nor which includes a list of three 
different candidates for appointment.”?! 

This provision has two possible in- 
terpretations: Either the Governor is 
required to appoint the JoCC from the 
second list, or the Governor is free to 
reject the second list, requiring the 
commission to submit yet another list. 
Under the first interpretation, the Gov- 
ernor would be limited to a field of six 
candidates for a JoCC appointment, 
and thus the commission would have 
some actual (albeit diminished) power 
to confine the Governor’s choice. 

Under the second interpretation, the 
Governor could simply reject each list 
successively, until the commission nomi- 
nated the incumbent JoCC, or any 
other individual the Governor wished 
to appoint. Under this scenario, the 
commission would either nominate the 
Governor’s choice immediately, or 
would “filibuster,” accomplishing noth- 
ing but delay by submitting successive 
lists that do not nominate the indi- 
vidual the Governor wishes to appoint. 
Absent the nonconstructive filibuster, 
the commission would act as an advi- 
sory body only. 

The statute is ambiguous enough to 
permit reasonable persons to differ. 
The second interpretation is not incon- 
sistent with the statutory language. 
There is no express requirement that 
the Governor appoint a JoCC from the 
second list, as the Governor is only 
directed to appoint from “a list of 
nominees” submitted by the commis- 
sion. And if a maximum of six nominees 
was intended, simply requiring six nomi- 
nees on the first list would accomplish 
that; there would be no need for a 
rejection and resubmission process. 

The argument against the second 
interpretation is that it would frus- 
trate the purpose of the legislatior 
creating the commission by reducing 
it to a powerless entity. Under the first 
interpretation, the statute affords the 
commission some actual power to con- 
strain the Governor’s choice. Histori- 
cally, that has been the purpose for 
which judicial nominating commissions 
exist. 

The first interpretation is also more 
consistent with the statute. Read as a 
whole, the statutory language does not 
provide for more than two lists. It 
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prescribes in detail the method for 
formulating the first list, then provides 
that if the Governor rejects that list, 
the commission shall nominate three 
different candidates. The authority to 
reject a list is granted in the context 
of the action to be taken on the first 
list, and there is no explicit authority 
to reject the second list. As a matter of 
statutory construction, therefore, the 
better view is that the statute gives the 
Governor the right to reject the first 
list, and only requires the commission 
to submit a second list, not several 
successive ones. 

After Jones v. Chiles, however, this 
interpretation would render the newly 
amended law constitutionally question- 
able. Jones held that the Governor is 
constitutionally entitled to control JoCC 
appointments. Thus, in order to save 
the constitutionality of the statute, it 
may be necessary to interpret it to 
allow the Governor complete control 
over the appointment (and reappoint- 
ment) process. 

Jones held the statute giving the 
commission the power to reappoint 
JoCC’s unconstitutional. The court rea- 
soned that the term of a JoCC was 
limited to four years by statute,?? and 
indeed by the constitution.2? Because 
the term of office is finite, at its expira- 
tion the office becomes vacant as a 
matter of law. A “new” appointment 
must be made, and there is no ground 
for distinguishing between vacancies 
in which an incumbent seeks reap- 
pointment and those which are 
otherwise vacant. In each of those 
cases, the Governor has the same right 
to decide who will be appointed to the 


vacant office. 

The Jones court noted that there was 
no constitutional impediment to plac- 
ing adjudication of workers’ compensa- 
tion cases within the jurisdiction of the 
courts.24 But once the legislature pro- 
vided that the cases were to be decided 
by an administrative tribunal within 
the executive branch, it could not res- 
trict the exercise of executive power 
which constitutionally belongs to the 
Governor. The “only restriction that 
may be placed on the appointment 
power is that confirmation by the Sen- 
ate or the approval of three cabinet 
members may be required by law.”25 

The result in Jones thus calls into 
question any legislative attempt to 
limit the Governor’s discretion in mak- 
ing executive branch appointments. But 
the legislature’s power to create offices 
within the executive branch—and to 
specify qualifications for the appoint- 
ees—has never been questioned. It is 
unlikely Jones has invalidated that 
established practice; it is hard to imag- 
ine, for example, denying the constitu- 
tionality of the requirement that JoCC’s 
be attorneys. 

Defenders of the notion that the 
commission has some power to limit 
the Governor’s discretion will thus ar- 
gue that nomination by the JNC is a 
“qualification” that the legislature has 
power to impose. Arguably, the nomi- 
nation is not qualitatively different 
from a professional license, as both 
reflect the judgment of experts that 
an individual is qualified for a particu- 
lar undertaking. Such judgments are 
inevitably made by entities outside the 
executive branch—even outside of gov- 
ernment—yet they confine the Gover- 
nor’s discretion to make appointments. 
Requiring a law degree arguably defers 
to a judgment made by a group of law 
professors, who may be private citi- 
zens. 

There is, however, a substantive dif- 
ference between a general qualification 
such as a law degree and a specific one 
such as nomination by the commission. 
The latter is a matter of discretion. The 
commission nomination process is the 
selection of the most qualified candi- 
dates from a pool of individuals who 
all possess the prescribed minimum 
qualifications. A significant amount of 
subjective judgment and discretion 
must be applied. No matter how well- 
qualified an individual may be, he or 
she is never entitled to be nominated 
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by the commission or appointed by the 
Governor. A law student, by contrast, 
is entitled to a degree once the speci- 
fied requirements are met. Similarly, 
professional licensing boards have some 
discretion to determine “moral charac- 
ter,” but once that determination is 
made, an applicant meeting the other 
requirements is entitled to the license. 

Because discretion is the essence of 
the function performed by the commis- 
sion, nomination by the commission is 
not a mere qualification. Under Jones, 
discretion in selecting executive branch 
appointees is a prerogative of the Office 
of Governor. Reassuring that discre- 
tionary function to a nominating com- 
mission is unconstitutional. Accord- 
ingly, the current statute prescribing 
the procedure for appointing JoCC’s 
should be interpreted so as to preserve 
its constitutionality, allowing the Gover- 


nominees submitted by the commis- 
sion, but also any subsequent list as 
well. 

In fact, dictum in Jones appears to 
take the Governor’s power a step fur- 
ther. The court stated the legislature 
can constrain the Governor’s appoint- 
ment power only by requiring con- 
firmation by the Senate or Cabinet.?6 
If taken literally, this statement could 
extend to invalidate the requirement 
that the Governor must choose only 
from the commission’s nominees. It 
would follow that the Governor could 
appoint an individual who has never 
been named on a commission list, even 
though that would be directly contrary 
to the statute. This would eliminate all 
of the power previously enjoyed by the 
commission, underscoring the funda- 
mental distinction between the 
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nor to reject not only the first list of 
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statutory compensation commission 
and the constitutional Article V com- 
missions. If the Jones dictum is taken 
literally, therefore, the commission is 
a merely advisory body as a matter of 
constitutional law. That issue was not 
before the court in Jones,2”7 however, 
so it is too early to conclude that the 
commission has been relegated to advi- 
sory status. It is nevertheless certain 
that the events of 1994 have resulted 
in a major contraction of the commis- 
sion’s power. 


Conclusion 

It remains to be seen how much the 
retrenchment of the commission’s 
power will affect the appointment pro- 
cess itself. Separation of powers 
doctrine requires each branch of gov- 
ernment to zealously defend the scope 
of its power against encroachment by 
any other branch,?8 and this reason 
alone justified the Governor’s chal- 
lenge to the statute. It is nevertheless 
unlikely that such a challenge would 
have occurred for purely symbolic pur- 
poses if there were nothing practical 
to be changed by it. At present, about 
half of the incumbent JoCCs’ terms 
have expired. Those offices are now 
officially vacant, although the incum- 
bents continue to serve in a de facto 
capacity.29 The newly appointed com- 
mission has the responsibility of 
nominating at least two additional in- 
dividuals for each of those vacancies. 
The Governor could reappoint some, 
all, or none of the JoCC’s now serving 
after their terms have expired. The 
effects of the new law on the status of 
these individuals could (along with 
sweeping substantive changes made 
in the 1993 amendments) potentially 
change the face of workers’ compensa- 
tion litigation in Florida. 

One cannot overlook the potential for 
the JoCC positions to become political 
patronage appointments under the new 
law. But the Governor’s added power 
brings with it added responsibility, as 
the executive is now more directly 
responsible for the quality of Florida’s 
workers’ compensation system. Judg- 
ing from the unending efforts to amend 
the statute, some constituency is al- 
ways dissatisfied with the system. 
Gaining the power to remove judges 
strips the Governor’s office of the abil- 
ity to redirect these dissatisfactions 
toward the judges. This effect will be 
especially pronounced if the Governor 


9. 
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invokes the apparent constitutional 
authority to bypass the nominating 
commission. The Governor’s office thus 
has incentives to follow the existing 
statutory procedure rather than chal- 
lenge it. These incentives will be 
strongest if the new commission earns 
the respect of the Bar, bench, and 
public. Accordingly, even though the 
new commission may have no actual 
power, it may have meaningful influ- 
ence, depending on how well it performs 
its function. 

The potential for politicization also 
includes the potential for accountabil- 
ity. The new statute offers the 
Governor’s office a chance to discon- 
tinue the services of a JoCC whose 
inability or bias has been detected, but 
who nevertheless remains in office. 
Under the prior law, the commission 
almost automatically reappointed an 
incumbent JoCC. Many of the commis- 
sioners were attorneys regularly 
appearing before the JoCC’s, so the 
incentive to criticize one publicly was 
inhibited. This may help explain the 
new statute’s provision that workers’ 
compensation trial practitioners can- 
not serve on the commission. But 
excluding the individuals who observe 
the JoCC’s in action is a risky approach 
to the perceived problem. Under the 
new law, commissioners will have much 
less direct knowledge of the perform- 
ance of JoCC’s, and hence will need to 
perform a more exacting inquiry into 
a JoCC’s in-office performance. If the 
evaluation of incumbents and other 
candidates is thorough enough, the 
independence of the commissioners will 
contribute to the improvement of work- 
ers’ compensation jurisprudence in 
Florida. Even if it is an advisory body 
only, the quality of the commission’s 
work will directly determine the 
amount of impact it has in practice. 
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Conversions: 


A Journey Into the Labyrinth of 
Prebankruptcy Planning 


by R. Wade Wetherington 


t is late Thursday afternoon in Tampa. It has been one hell of a week. 


You are thinking of returning to seminary. The last thing you need is 

another client with another problem with no easy solution. You hide 

the bourbon from your secretary who, incidentally, has scheduled an 
appointment for 4:30 p.m. You curse under your breath, and make a mental 
note not to have appointments scheduled after 3 p.m. 


The secretary escorts the appointment into your office. 


“Tm dead. A creditor has sued me and will get a judgment shortly. I have 
a boat, a few stocks, and a rental house or two. I'll lose them all. Help me!” 

You kick back, remembering that recent opinion by Judge Paskay in Jn re 
Levine, and ask the appointment whether she has a mortgage on her house 
or has planned for her retirement. You think that it is a simple matter to sell 
the boat, the stocks, the rentals, pay down the mortgage on the house, buy 
an annuity with the balance, file bankruptcy for the appointment, earn a good 


fee, and you and the appointment go on your merry ways. 
Be careful; be very careful. 


Problem 

Is this sort of prebankruptcy plan- 
ning permissible? That is, is it permis- 
sible for a debtor to convert nonexempt 
assets to exempt assets on the eve of 
filing bankruptcy? If so, does it make 
any difference that a suit has been filed 
against the debtor or that a creditor 
has obtained a judgment? The best 
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that can be said is that the law is in a 


state of change. 


State of the Law 

Florida bankruptcy courts which 
have addressed the permissibility of 
such eleventh-hour conversions agree 
that some extrinsic evidence of an 
intent to defraud creditors is required 


in order to penalize the debtors. That 
seems simple enough. The problem 
arises in determining what constitutes 
evidence of intent to defraud and 
whether the eleventh-hour conversion 
itself is evidence of intent to defraud. 
The problem is further complicated 
because creditors have sought denial 
of the bankruptcy discharge as well as 
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denial of state-created exemptions as 
penalties for eleventh-hour conversions 
and because bankruptcy law controls 
the entitlement to a discharge while 
Florida state law controls the entitle- 
ment to exemptions. Bankruptcy courts 
have generally dealt correctly with 
entitlement to a discharge, applying 
bankruptcy law. The courts, however, 
have failed to analyze entitlement to 
exemptions under state law as if no 
bankruptcy had been filed. 

Judge Paskay’s decisions in In re 
Levine, 139 B.R. 551 (Bankr. M.D. Fla. 
1992) (Levine I), followed by In re 
Schwarb, 150 B.R. 470 (Bankr. M.D. 
Fla. 1992), and In re Levine, 166 B.R. 
967, (Bankr. M.D. Fla. 1994) (Levine 
II), demonstrate the dangers attorneys 
face in advising individuals who are 
contemplating bankruptcy about the 
propriety of eleventh-hour conversions. 

In Levine I, decided April 2, 1992, 

the bankruptcy trustee challenged the 
debtor’s conversion of nonexempt as- 
sets into exempt annuities on the eve 
of filing a Ch. 7 bankruptcy. The trus- 
tee contended that the conversion was 
a fraudulent transfer under Florida 
law. Although the trustee did not chal- 
lenge the debtor’s claim that the annu- 
ity was exempt, Judge Paskay 
discussed whether the eleventh-hour 
conversion could support an attack on 
exemptions to which the debtor would 
otherwise be entitled: 
In most States, including Florida, the ex- 
emptions to which a debtor is entitled are 
governed by state law, since under Sec. 
522(b) of the Bankruptcy Code, a state can 
choose to “opt out” of the exemptions pro- 
vided by federal law and choose instead to 
set their own allowable exemptions. Be- 
cause the annuity plans which the Debtors 
purchased with their nonexempt assets are 
allowable exemptions under Florida law 
pursuant to Fla. Stat. Sec. 222.14, the mere 
fact that the Debtors converted nonexempt 
assets to annuities which are exempt will 
not deprive them of their right to have such 
property protected from the reach of credi- 
tors. 


Judge Paskay concluded that elev- 
enth-hour conversions are not per se 
fraudulent but are permissible and 
allow a debtor to make full use of the 
exemptions to which the debtor is enti- 
tled under state law. Despite Judge 
Paskay’s statement that exemptions 
are governed by state law, however, 
he based his conclusion not on Florida 
law but on the legislative history of 
§522 of the Bankruptcy Code.? 

Turning to bankruptcy discharges, 


Absent extrinsic 
evidence of fraud, 
mere conversion of 

nonexempt property 

to exempt property 

is not fraudulent as 
to creditors 


however, Judge Paskay found that elev- 
enth-hour conversions could in certain 
instances constitute an abuse suffi- 
cient to bar a debtor’s discharge. He 
noted that under bankruptcy law a 
discharge can be denied if the debtor 
transfers property with the intent to 
hinder, delay, or defraud a creditor.? 
After his decision in Levine I, Judge 
Paskay changed his mind. In In re 
Schwarb, decided October 29, 1992, 
shortly after Levine I, a creditor chal- 
lenged the debtor’s exemptions follow- 
ing an eleventh-hour sale of nonexempt 
real estate and mutual funds and the 
use of the proceeds to purchase exempt 
annuities and to pay down the mort- 
gage on the debtor’s homestead. 
Despite his recognition in Levine I 
that state law governs entitlement to 
exemptions, Judge Paskay returned to 
an analysis of the legislative history 
of the Bankruptcy Code to determine 
the standard to apply to determine a 
debtor’s entitlement to exemptions.® 
Since state law governs entitlement to 
exemptions, however, Judge Paskay 
should have determined whether Flor- 
ida law on exemptions permits eleventh- 
hour conversions. He did not. Instead, 
he concluded that: 
{T]here is scant, if any, support for the 
notion that bankruptcy planning was ap- 
proved without reservation by Con- 
gress. ... It is clear that the complete 
legislative history of the Code indicates that 
the conversion of non-exempt property into 
exempt property should be permitted only 
within limits—and outright fraudulent bank- 


ruptcy planning exceeds those limits and 
should not be permitted.® 


Then, without citing any Florida 
judicial opinion or statute or the Flor- 
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ida Constitution, Judge Paskay held: 
[W]hen the Debtor’s right to exemption is 
challenged on the grounds that the Debtor 
converted non-exempt property to exempt 
property, it is appropriate to inquire into 
the circumstances surrounding the transfer, 
as there is substantial and respectable author- 
ity to support the denial of the Debtor’s 
right to exemptions upon a showing by 
extrinsic evidence that the Debtor con- 
verted non-exempt property into exempt 
property with the specific intent to defraud 
his or her creditors.” 

This “substantial and respectable 
authority” cited by Judge Paskay was 
1A Collier 14th ed., 76.11(5) n.30, p. 
858. He concluded that an eleventh- 
hour conversion for the specific pur- 
pose of placing an asset beyond the 
reach of creditors is sufficient extrinsic 
evidence.’ Hence, Judge Paskay ruled 
that the mere fact of conversion consti- 
tutes fraud. In doing so, Judge Paskay 
created a new bankruptcy remedy of 
disallowing a state-created exemption 
based on the congressional intent of a 
federal code. 

As if these cases were not sufficiently 
confusing, Judge Paskay revisited Lev- 
ine I in March 1994 in Levine II. In 
Levine II, a creditor, who was not 
involved in the earlier trustee attack 
on exemptions, challenged the debtors’ 
right to a general bankruptcy discharge. 
Judge Paskay seemed to abandon his 
conclusion in Jn re Schwarb that the 
mere conversion of assets is evidence 
of fraud. Instead, he stated, “Absent 
extrinsic evidence of fraud, mere con- 
version of nonexempt property to ex- 
empt property is not fraudulent as to 
creditors.”9 

Other Middle District bankruptcy 
judges have taken the same position 
regarding objections to exemptions 
taken by Judge Paskay.!° In In re 
Mackey, 158 B.R. 509 (Bankr. M.D. 
Fla. 1993), Judge Proctor ruled on an 
objection to exemptions claimed by the 
debtor as to two annuity contracts 
based on an eleventh-hour conversion. 
Judge Proctor began by noting that 
Florida has opted out of the federal 
exemption scheme and that therefore 
“debtor’s exemptions are controlled by 
state law.” Judge Proctor then ruled 
that a bankruptcy court may deny a 
debtor’s claim of exemptions based upon 
an eleventh-hour conversion with in- 
tent to defeat the interests of creditors. 
Judge Proctor did not cite any Florida 
state court opinion in support of this 
conclusion nor did he not cite any 
federal bankruptcy case outside of the 


sive 

A 


Middle District of Florida.!! 

In In re Coplan, 156 B.R. 88 (Bankr. 
M.D. Fla. 1993), Judge Corcoran held 
that a debtor who filed a bankruptcy 
petition more than a year after the 
debtor had moved into Florida and 
purchased a homestead is not entitled 
to claim an exemption of that home- 
stead under Florida law. Judge Corco- 
ran reached this conclusion despite the 
fact that the debtor was a bona fide 
Florida resident and despite the fact 
that no judgment had been entered 
against the debtor at the time of the 
move. Moreover, Judge Corcoran’s opin- 
ion does not state that a suit was even 
pending at the time of the move. Judge 
Corcoran cited Florida homestead law 
and acknowledged that it was the rele- 
vant law. Judge Corcoran then, how- 
ever, relied not upon applicable Florida 
law, but upon Judge Paskay’s decision 
in In re Schwarb.'2 Judge Corcoran 
adopted Judge Paskay’s position that 
an eleventh-hour conversion without 
more is sufficient to deny an exemp- 
tion. Had Judge Corcoran applied Flor- 
ida law, however, his decision might 
have been different.}* 

Not all Middle District bankruptcy 
judges, however, agree with the posi- 
tion taken with Judge Paskay. Judge 
Funk, a recent addition to the bench, 
“reject[ed] the notion that the Bank- 
ruptcy Code permits an exemption— 
otherwise valid under state law to be 
disallowed. The Code lacks any such 
language that would permit disallow- 
ance even if the asset were converted 
with the intent to hinder, delay or 
defraud a creditor.” In re Barker, 168 
B.R. 773 (Bankr. M.D. Fla. 1994). Judge 
Funk specifically rejected the approach 
taken by Judge Paskay in In re 
Schwarb and by Judge Corcoran in In 
re Coplan. Judge Funk found remedies 
other than an attack on the exemption 
available to a creditor, such as avoid- 
ance of the transfer, dismissal of the 
case, or denial of the discharge. 4 

Like Judge Funk, Judge Briskman 
has sought to apply Florida law regard- 
ing exemptions. In In re Thomas, 
__B.R.__, 1994 WL 560428 (Bankr. 
M.D. Fla. Sept. 21, 1994), Judge Brisk- 
man granted a trustee’s objection to a 
debtor’s claim of exemption of home- 
stead relying upon recently enacted 
F.S. §§222.29 and 222.30 (1993). Judge 
Briskman recognized that federal law 
and congressional history should not 
be applied in lieu of Florida law nor 


unduly influence the interpretation of 
Florida law. Although Judge Brisk- 
man’s application of Florida law is 
encouraging, there is a serious ques- 
tion whether the Florida Legislature, 
in enacting §§222.29 and 222.30, could 
amend or intended to amend the Flor- 
ida constitutional provision regarding 
homestead.15 


Northern District 

The Bankruptcy Court for the North- 
ern District of Florida has taken a 
slightly different approach in holding 
that a debtor loses entitlement to ex- 
empt any asset converted with specific 
intent to defraud creditors.!® In In re 
Hill, 163 B.R. 598 (Bankr. N.D. Fila. 
1994), Judge Killian required more 
than an eleventh-hour conversion and 
was unwilling to adopt a per se rule 
that every purchase of a potentially 
exempt asset by a debtor following the 
entry of a judgment against the debtor 
is evidence of a fraudulent intent on 
the part of the debtor. In so ruling, 
Judge Killian relied on Florida law.17 


Southern District 
Like Judge Killian, bankruptcy 


judges in the Southern District of Flor- 
ida have applied state law regarding 
entitlement to state exemptions. In In 
re Davidson, 164 B.R. 782 (Bankr. S.D. 
Fla. 1994), a creditor attacked both the 
debtors’ claim of exemption and enti- 
tlement to discharge when the debtors 
used nonexempt cash to purchase an 
exempt annuity after entry of judg- 
ment against them. In denying a dis- 
charge to one of the debtors, Judge 
Friedman found that fraud was not a 
prerequisite to denial of a debtor’s 
discharge but that there had to be only 
a showing that the debtor intended to 
hinder or delay a creditor.!® 

Judge Friedman, however, overruled 
the objection to the claimed exemption 
holding “that there is nothing within 
Section 522 [of the Bankruptcy Code] 
that allows a court to deny an exemp- 
tion on the basis that the property was 
converted from a non-exempt asset to 
an exempt asset with the intent to 
hinder, delay or defraud a creditor.”!9 
Judge Friedman found that, at the 
time the case was initiated, there was 
no Florida law providing that a debtor 
forfeited the right to an exemption as 
a consequence of fraudulent conduct. 
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Therefore, because state law controlled 
the entitlement to exemptions, the court 
could not overrule the exemption.?° 

Likewise, Judge Britton has recog- 
nized that state law controls entitle- 
ment to exemptions and has ruled 
accordingly.24 In In re Primack, 89 
B.R. 954 (Bankr. S.D. Fla. 1988), Judge 
Britton found that bankruptcy courts 
are functioning as legislatures when 
they deny the exemption of a Florida 
resident’s homestead: “After practicing 
40 years with these holdings, I humbly 
suggest that when the conduct of the 
debtor so offends the sensibility of a 
court that it cannot accept the exemp- 
tion, that court presumes an exception 
to the constitutional provision that is 
completely contrary to its plain lan- 
guage.”22 

Judge Britton then stated: “Section 
522(b2\A) grants to debtors in a 
bankruptcy all exemptions permitted 
by State law. It does so without any 
restriction or limitation whatever. And 
it imposes no restriction on the conver- 
sion of nonexempt property into ex- 
empt property.”23 

In 1984, Judge Weaver of the South- 
ern District also applied Florida law 
in determining the propriety of pre- 
bankruptcy planning as it relates to a 
homestead exemption claim. In Jn re 
Blum, 41 B.R. 816 (Bankr. S.D. Fla. 
1984), Judge Weaver wrote: 
Florida Courts have guarded jealously the 
homestead exemption in many decisions 
which are consistent with the one expressed 
here. The conversion of non-exempt assets 
to a homestead, even with the expressed 
purpose of avoiding creditors’ claims, has 
been held permissible as, 


“The intent to do what the Constitution not 
only permits but provides is not an inten- 
tion to hinder and defraud creditors within 
the meaning of the Florida Statute on that 
subject. Nothing has been taken from them 
to which they were entitled.”4 


In summary, bankruptcy judges in 
the three federal districts in Florida 
approach eleventh-hour conversions of 
assets differently. Is there a correct 
way that these courts should address 
such conversions? If so, what is it? The 
answer is found in various federal 
appellate court decisions. 


Federal Appellate Courts 
Federal appellate courts, like Florida 
bankruptcy courts, recognize that state 
law controls entitlement to state- 
created exemptions. Federal appellate 
courts, however, unlike some Florida 


In summary, 
bankruptcy judges 
in the three federal 
districts in Florida 
approach eleventh- 
hour conversions of 

assets differently 


bankruptcy courts, hold that the con- 
version of nonexempt assets to exempt 
assets at the eleventh hour without 
some evidence of fraud does not deprive 
a debtor of an exemption to which the 
debtor is otherwise entitled under state 
law.25 Generally, federal appellate 
courts have found that eleventh-hour 
conversions are not fraudulent as to 
creditors but permit a debtor to make 
full use of exemptions to which the 
debtor is entitled under state law.?6 

In a series of cases, the U.S. Court 
of Appeals for the Eighth Circuit has 
resolved objections to exemptions and 
discharges in bankruptcy filings based 
on eleventh-hour conversions. In Han- 
son v. First National Bank in Brook- 
ings, 848 F.2d 866 (8th Cir. 1988), the 
Eighth Circuit affirmed the bankruptcy 
court’s rejection of a creditor’s attack 
on a debtor’s exemptions. Two weeks 
before filing bankruptcy, the Hansons 
had purchased life insurance policies 
with cash surrender values and paid 
down their homestead mortgage with 
proceeds from the sale of nonexempt 
assets. Both the cash surrender values 
of the life insurance policies and the 
homestead were exempt under South 
Dakota law. At the time, the debtors 
were in default on loans. 

The Eighth Circuit noted that the 
Bankruptcy Code permits a debtor to 
exempt assets either under the provi- 
sions of the Code or under provisions 
of state law. When a debtor claims a 
state-created exemption, the scope of 
the claim is governed by state law.27 
Since South Dakota law did not pro- 
hibit eleventh-hour conversions, the 
Eight Circuit affirmed. 


22 THE FLORIDA BAR JOURNA\V/JANUARY 1995 


Likewise, the Eighth Circuit has 
rejected an eleventh-hour conversion 
as evidence of fraud sufficient to deny 
a discharge. In In re Johnson, 880 F.2d 
78 (8th Cir. 1989), the Eighth Circuit 
affirmed the bankruptcy court’s over- 
ruling an objection to discharge. The 
court held that the conversion of non- 
exempt assets to exempt assets at the 
eleventh hour in order to take advan- 
tage of exemptions created under Min- 
nesota law did not constitute intent to 
defraud even though the debtor had 
judgments pending against him at the 
time of conversion.?® The court stated: 
“As a matter of law” the bankruptcy court 
held that under the Bankruptcy Code fur- 
ther conduct, such as concealing his actions, 
was required to prevent Johnson’s discharge. 
In re Johnson, 80 B.R. 953, 957 (Bankr. D. 
Minn. 1987). Johnson, however, had not 
misled or deceived anyone. Id. at 958. He 
simply made significant use of the Minne- 
sota exemptions. Thus, the bankruptcy court 
concluded that Johnson was entitled to a 
discharge.”9 


Thus, in ruling on objections to ex- 
emptions on the basis of eleventh-hour 
conversions in states which have opted 
out of the federal exemptions, bank- 
ruptcy courts should examine state law 
to determine what constitutes evidence 
of intent to hinder, delay, or defraud a 
creditor, including the eleventh-hour 
conversion. In ruling on objections to 
discharge, if the state has opted out of 
the federal exemption scheme, unless 
state law provides otherwise, the bank- 
ruptcy court still must look to evidence 
other than the eleventh-hour conver- 
sion to determine if the debtor in- 
tended to hinder, delay, or defraud 
creditors. 


Florida Law 
Regarding Exemptions 

Florida law regarding exemptions 
supports the approach taken by federal 
appellate courts. As both the Florida 
Legislature and Florida bankruptcy 
courts have acknowledged, state law 
applies to exemptions because Florida 
opted out of the federal exemption 
scheme. In opting out of the federal 
exemption scheme, the Florida Legisla- 
ture stated, “Nothing herein shall af- 
fect the exemptions given to residents 
of this state by the State Constitution 
and the Florida Statutes.”*° Therefore, 
Florida bankruptcy courts can deny 
exemptions only if state law permits 
the denial. 

Because Florida bankruptcy courts 
are obligated to apply Florida state law 


: 

| 


regarding eleventh-hour conversions, 
what does Florida law provide? First, 
Florida cases will not specifically ad- 
dress the issue of prebankruptcy plan- 
ning. Rather, they will address the 
issue as it arises in state court in the 
form of eleventh-hour conversions when 
a creditor has obtained a judgment or 
a suit is pending. 

e Nonhomestead Exemptions 

Before October 1, 1993, Florida law 
did not prohibit the conversion of non- 
exempt assets to exempt assets at the 
eleventh hour. On October 1, 1993, 
newly enacted F.S. §222.30 (1993) be- 
came effective. Section 222.30 provides: 
Any conversion by a debtor of an asset that 
results in the proceeds of the asset becom- 
ing exempt by law from the claims of a 
creditor . . . is a fraudulent asset conver- 
sion as to the creditor, . . . if the debtor 
made the conversion with the intent to 
hinder, delay or defraud the creditor. 

The enactment of this section was a 
recognition by the Florida Legislature 
that Florida law did not prohibit elev- 
enth-hour conversions.*! Likewise, the 
enactment of the section confirms that, 
under Florida law, an eleventh-hour 
conversion itself does not constitute 


intent to hinder, delay, or defraud 
since the conversion must be made 
with the intent to hinder, delay, or 
defraud a creditor in order for the 
conversion to be deemed a fraudulent 
asset conversion. 

On the other hand, Florida courts 
had stated, even before the enactment 
of §222.30, that since Florida exemp- 
tion laws are designed for the honest 
debtor, they should not be applied so 
as to make them instruments of fraud 
or an imposition upon creditors.32 Nev- 
ertheless, Florida caselaw has reflected 
a liberal protection of exemptions, even 
in the light of fraudulent conduct or 
fraudulent intent by a debtor.*4 
e Homestead Exemption 

The most substantial body of Florida 
caselaw regarding exemptions deals 
with the homestead exemption, and 
the exemption most likely to be avail- 
able for an eleventh-hour conversion 
is the homestead exemption. 

Florida courts have, as a rule, liber- 
ally applied and protected the home- 
stead exemption even when the debtor 
has committed criminal acts on the 
property.34 The only instance in which 


Document Filing & Retrieval 


CORPORATE INFORMATION 
¢ Corporate Search 

* Certificate of Good Standing 

* Certified Copies 

¢ Name Availability/Reservations 
¢ Articles of Incorporation 

* Qualifying Foreign Corporations 
¢ Registered Agent Service 

¢ Corporate Kits 

¢ Reinstatements 


UCC SEARCHES & FILINGS 
MOTOR VEHICLE RECORDS 
NON-TAXABLE CERTIFICATES 
FICTITIOUS NAME SERVICES 
TAX LIENS/JUDGMENTS 


1-Hour and Same-Day Service 
Search The Nation” 


the Florida Supreme Court has limited 
an exemption is when the property 
claimed exempt was acquired or im- 
proved with embezzled funds, but then 
only because the citizens of Florida 
permitted the limitation of the exemp- 
tion in the language of the Florida 
Constitution.*> Therefore, it would seem 
that bankruptcy courts should not tam- 
per with the homestead exemption for 
the facially less offensive act of an 
eleventh-hour conversion. For an 
extensive discussion of the applicabil- 
ity of F.S. §222.30 (1993) to the conver- 
sion of nonexempt assets to homestead, 
see the article in the December 1994 
Florida Bar Journal entitled, “Is the 
Homestead Subject to the Statute on 
Fraudulent Asset Conversions?”** The 
article also touches lightly on the rela- 
tionship between §222.30 and prebank- 
ruptcy planning. 

A case discussed only in the foot- 
notes of the article, however, may be 
the best indicator of how the Florida 
Supreme Court would rule on prebank- 
ruptcy ruling should the question be 
certified to it. In Butterworth v. 
Caggiano, 605 So. 2d 56 (Fla. 1992), 
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the Supreme Court held that forfeiture 
of homestead under the Florida Racket- 
eer Influenced and Corrupt Organiza- 
tions Act is forbidden by Art. X, §4 of 
the Florida Constitution. The court 
based its ruling on the fact that the 
Florida Constitution provides only three 
exceptions to protection of homestead 
property, none of which includes crimi- 
nal acts occurring on the property.®” If 
the Supreme Court remains true to the 
rationale of its Butterworth opinion, it 
will also hold that Art. X, §4 of the 
Florida Constitution does not prohibit 
the conversion of nonexempt assets to 
homestead, regardless of the timing. 
Such a holding would seem to be con- 
sistent with earlier Supreme Court 
rulings, as summarized in the Bar 
Journal article regarding homesteads 
and §222.30. 

Thus, Florida caselaw and statutory 
law, past and present, demonstrate 
that the use of exemptions is protected 
and held in high regard. The conver- 
sion of assets at the eleventh hour has 
not been deemed to be fraudulent in 
and of itself. 

In Florida bankruptcy courts, how- 
ever, eleventh-hour conversions are 
skeptically viewed and have in turn 
become evidence of an intent to hinder, 
delay, or defraud creditors. Until state 
law specifically provides for denial of 
exemptions or provides exceptions to 


exemptions, however, a Florida bank- 
ruptcy court should not deny exemp- 
tions or the debtor’s discharge solely 
because of an eleventh-hour conver- 
sion, unless it finds specific support in 
Florida law for the denial of the exemp- 
tion or that the conversion is fraudu- 
lent. 


‘Indicia of Fraud 


What constitutes evidence of fraud 
under Florida law sufficient to deny 
an exemption? It is clear that an elev- 
enth-hour conversion itself does not 
constitute such evidence. Further, the 
fact that the debtor who made the 
conversion had creditors, was insol- 
vent, had suits pending against him 
or her, had defaulted on debts or obli- 
gations, or had judgments pending 
should not be evidence of intent to 
defraud.*® It is the existence of one or 
more of these factors that causes the 
conversion or the filing of a bank- 
ruptcy. If the existence of any of these 
at the time of the conversion consti- 
tutes evidence of intent to defraud 
then, under the rationale of the bank- 
ruptcy courts, the filing of the bank- 
ruptcy itself must constitute evidence 
of intent to defraud. 

On the other hand, there are acts 
which, without question, courts 
universally have recognized as evi- 
dence of intent to defraud. These acts 
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position of The Florida Bar. There are 
two sides to this legal issue, each of 
which has legitimate arguments. It is 
clear that this is a case of national 
significance. To the legal profession, it 
could be a landmark decision. 

It is important to realize that The 
Florida Bar did not get in this position 
merely by happenstance. This case rep- 
resents the culmination of years of 
work in this most difficult area. When 
attending conferences around the coun- 
try with other bar association pre- 


sidents, I am constantly amazed as to 
how much they look to The Florida Bar 
for leadership. The Florida Bar has a 
history of responding. We have not 
stood on the sidelines during this most 
important national debate. 


The United States Supreme Court 
will hand down its decision in this case 
this coming spring. Will lawyer adver- 
tising in the United States be changed? 
Either way, I am proud of the record 
of The Florida Bar.O 
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generally involve some form of mis- 
leading or deceitful behavior. Exam- 
ples include the debtor’s transfer of 
property for no consideration at a time 
when the debtor is in dire financial 
straits, and the retention of use of the 
asset by the debtor;3° the debtor’s bor- 
rowing money to place into exempt 
property;*° obtaining goods on credit, 
selling the goods, and placing the pro- 
ceeds into exempt property;*! the con- 
cealment of assets;42 any conduct on 
the part of the debtor designed to 
materially mislead or deceive creditors 
about the debtor’s position, including 
the withholding of facts or suppression 
of truth;#? or any other conduct de- 
signed to materially mislead or deceive 
creditors about the debtor’s position.*4 

The bankruptcy judges in Levine II 
and Jn re Coplan have also found that 
movement from state to state to take 
advantage of liberal exemption policies 
at a time of financial strife constitutes 
evidence of intent to defraud sufficient 
to deny exemptions.*® Given the above 
analysis regarding applicability of state 
law to exemptions and bankruptcy law 
to discharges, however, it would ap- 
pear that these factors would apply 
only to the denial of a bankruptcy 
discharge since there is no state law 
to support the position taken by the 
bankruptcy court in each case. 

In summary, Florida bankruptcy 
courts should distinguish between those 
acts that hinder or delay a creditor, 
including the filing of a bankruptcy, 
and those acts that involve deceit which 
should be dealt with harshly. Until the 
law of Florida changes, residents of 
Florida, whether or not they have filed 
bankruptcy, should be permitted to 
take full advantage of exemptions cre- 
ated both by statute and by Florida 
Constitution, so long as the residents 
do not engage in deceitful conduct. If 
this is not palatable to bankruptcy 
courts, then those courts should sug- 
gest to the people of Florida or to the 
Florida Legislature that it should limit 
exemptions. For bankruptcy courts, how- 
ever, to embark upon a crusade to limit 
exemptions creates great ambiguity and 
uncertainty in the law and usurps 
power which the people have not given 
the bankruptcy courts. 


Conclusion 

So what do you tell the appointment? 
Sell the boat, the stocks, and the rent- 
als? Pay down the homestead mort- 


ie 


gage? Buy an annuity? File bank- 
ruptcy? You have reviewed the rele- 
vant law and concluded that, if you 
recommend bankruptcy, there is no 
way to predict which Tampa bank- 
ruptcy judge will get the case, or how 
the judge might rule if a creditor or the 
trustee challenges an eleventh-hour 
conversion. The appointment could lose 
both the exemptions and discharge, 
correctly or not. 

On the other hand, you know that if 
the appointment does not convert the 
assets, the appointment will definitely 
lose the assets. You also know that the 
appointment stands a much better 
chance of winning an attack on the 
conversion if the appointment fights 
the attack in state court rather than 
bankruptcy court, since the state court 
is sure to apply state law, and there is 
no way to predict what law the bank- 
ruptcy court will apply. You also know 
that the homestead exemption is the 
most likely to be protected in state 
court. 

Therefore, you tell the appointment, 
“Make the conversion, delay the filing 
of bankruptcy for as long as possible if 
not forever, and take your chances 
fighting off creditors in state court.” 0 


1 In re Levine, 139 B.R. 551, at 553 
(Bankr. M.D. Fla. 1992) (Levine I). 

2 Id. The legislative history of §522 is 
irrelevant. Fia. Star. §222.20 (1993) pro- 
vides: 

“In accordance with the provision of s. 
522(b) of the Bankruptcy Code of 1978 (11 
U.S.C. § 522(b)), residents of this state shall 
not be entitled to the federal exemptions 
provided in s. 522(d) of the Bankruptcy 
Code of 1978 (U.S.C. s. 522(d)). Nothing 
herein shall affect the exemptions given to 
residents of this state by the State Constitu- 
tion and the Florida Statutes.” 

(Emphasis added.) 

Thus, the intent of the Florida Legisla- 
ture in opting out of the federal exemptions 
was specifically to have state law control 
the entitlement to exemptions in bank- 
ruptcy court. Judge Arnold stated in Han- 
son v. First National Bank in Brookings, 
848 F.2d 866, 870 (8th Cir. 1988), the 
federal bankruptcy exemption statute sim- 
ply incorporates state and local exemptions 
law. Thus, any denial of exemptions must 
occur because state law provides for denial, 
not because Congress did or did not have 
some intent regarding prebankruptcy plan- 
ning. In fact, the issue of the acceptability 
of prebankruptcy planning is not truly the 
issue. The question should be answered as 
if no bankruptcy had been filed. The pur- 
pose of the Florida Legislature’s statement 
that opting out of the federal exemptions 
would not affect a Florida resident’s rights 
to Florida exemptions was to have Florida 


law control the right to those exemptions, 
not Congressional intent. 

3 In re Levine, 139 B.R. at 554. 

4 The author thanks Judge Paskay for 
the inspiration for this article. In 1992, I 
advised a client to sell nonexempt assets 
and to use the proceeds to purchase an 
annuity and to pay down the homestead 
mortgage just before filing bankruptcy, 
based upon Levine I. After receiving an 
objection from a creditor to the claim of 
exemptions, I wrote the creditor’s attorney 
suggesting that perhaps she should recon- 
sider her objection in light of Levine I and 
Bankruptcy Rule 9011. At the hearing on 
the creditor’s objection to claim of exemp- 
tions some time later, however, I sat quietly 
after the creditor’s attorney provided me 
with a copy of Judge Paskay’s newly signed 
but not yet published opinion in In re 
Schwarb, which she had obtained only a day 
or so before. 

5 In re Schwarb, 150 B.R. 470, at 472 
(Bankr. M.D. Fla. 1992). 

Id. 

7 Id. 

8 Id. at 473. 

In re Levine, 166 B.R. 967, at 970 
(M.D. Fla. 1994) (Levine ID). 

10 F.g., In re Coplan, 156 B.R. 88 (Bankr. 
M.D. Fla. 1993); In re Mackey, 158 B.R. 509 
(Bankr. M.D. Fla. 1993); In re Elliott, 79 
B.R. 944 (Bankr. M.D. Fla. 1987). 

11 Tn In re Mackey, 158 B.R. at 512, Judge 
Proctor relied on his own decision in In re 
Elliott, 79 B.R. 944 (Bankr. M.D. Fla. 1987), 
which itself does not cite any Florida law 
which permits a denial of exemptions. In In 
re Mackey, 158 B.R. at 512, Judge Proctor 
does cite In re Johnson, 800 F.2d 78 (8th 
Cir. 1989), and Norwest Bank Nebraska, 
N.A. v. Tveten, 848 F.2d 871 (8th Cir. 1988), 
for the factors to examine in determining 
whether to deny a discharge. He disre- 
garded the holdings of the opinions, how- 
ever, that the court may not deny exemp- 
tions unless state law so provides. 

12 In re Coplan, 156 B.R. at 90. 

13 In Slatcoff v. Dezen, 76 So. 2d 792 (Fla. 
1954), the Florida Supreme Court held that 
it does not matter “that the insurance 
policies here in suit were acquired while the 
debtor was a resident of another state. The 
interest of the State of Florida under its 
exempt property laws does not arise until 
the exempt property is sought to be sub- 
jected to legal process, and when such 
attempt was made in the case before us, the 
debtor was a citizen and resident of Flor- 
ida.” Id. at 794. 

In Heddon v. Jones, 154 So. 891 (Fla. 
1934), the Florida Supreme Court rejected 
a challenge to a homestead exemption when 
the homeowner moved onto the property 
after suit was filed but before entry of 
judgment for the purpose of impressing the 
property with homestead character. The 
court noted that such conduct is not legal 
fraud which per se provides for holding a 
homestead claim subordinate to the lien of 
the judgment rendered in a suit pending 
before the homestead character attached to 
the property. 

14 In re Barker, 168 B.R. 773, at 776 
(Bankr. M.D. Fla. 1994). 
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15 For a discussion of the applicability of 
§§222.29 and 222.30 to homestead, see David 
E. Peterson, Robert F. Higgins, and Mat- 
thew E. Beal, Is the Homestead Subject to 
the Statute on Fraudulent Asset Conver- 
sions?, 68 Fia. B.J. 12 (Dec. 1994). 

16 In re Hill, 163 B.R. 598, 602 (Bankr. 
N.D. Fla. 1994). 

17 Td. at 603. Judge Killian stated that 
there is established authority supporting 
the proposition that exemptions are not to 
be applied in such a way as to make them 
instruments of fraud, an imposition on credi- 
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tors, or a means to escape honest debts. Id. 
at 601-02, citing Slatcoff v. Dezen, 76 So. 
2d 792 (Fla. 1955), and Ryskind v. Robin- 
son, 302 So. 2d 427 (Fla. 4th D.C.A. 1974). 

18 Judge Friedman cited the opinions of 
four circuits, the Fifth, the Seventh, the 
Eighth, and the 10th. In re Davidson 164 
B.R. at 785, citing In re Carey, 938 F.2d 
1073 (10th Cir. 1991); Matter of Bowyer, 916 
F.2d 1056 (5th Cir. 1990); In re Johnson, 
880 F.2d 78 (8th Cir. 1989); In re Smiley, 
864 F.2d 562 (7th Cir. 1989). 

The Eighth and 10th circuits require that 
a debtor’s fraudulent intent at the time of 
the transfer be shown. The Fifth and Sev- 
enth circuits do not require that fraudulent 
intent be shown but require that a conver- 
sion be made with the intent to hinder or 
delay a creditor. Id. Judge Friedman con- 
cluded, based on the language of §727(a)(2) 
of the Bankruptcy Code, that a showing of 
fraud is not necessary, but rather only a 
showing of intent to hinder or delay a 
creditor is required. Id. 

19 Td. at 787. 

20 Td. at 788. 

21 In re Primack, 89 B.R. 954 (Bankr. 
S.D. Fla. 1988); In re Mart, 75 B.R. 808 
(Bankr. S.D. Fla. 1987). 

22 In re Primack, 89 B.R. at 958 n.5. 

23 Td. at 959. Judge Britton cited the 
opinion of the Florida Third District Court 
of Appeal in Spach v. Kleb, 112 So. 2d 21 
(Fla. 3d D.C.A. 1959), in support of his 
decision. 

24 In re Blum, 41 B.R. 816, at 818 (Bankr. 
S.D. Fla. 1984) (citing Beall v. Pinckney, 150 
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F.2d 467 (5th Cir. 1945), Spach v. Kleb, 112 
So. 2d 21 (Fla. 3d D.C.A. 1959), and Bank 
of Greenwood v. Rawls, 117 Fla. 381, 158 
So. 173 (1934)). 

25 Hanson v. First National Bank in Brook- 
ings, 848 F.2d 866, 870 (8th Cir. 1988); 
Norwest Bank Nebraska, N.A. v. Tveten, 848 
F.2d 871, 873-74 (8th Cir. 1988); In re 
Johnson, 880 F.2d 78, 81 (8th Cir. 1989); In 
re Carey, 938 F.2d 1073, 1076 (10th Cir. 
1991); In re Smiley, 864 F.2d 562, 564 (7th 
Cir. 1989); Ford v. Posten, 773 F.2d 52, 54 
(4th Cir. 1985). 

26 Norwest Bank Nebraska, N.A. v. Tveten, 
848 F.2d 871 (8th Cir. 1988); In re Carey, 
938 F.2d 1073 (10th Cir. 1991); In re Smiley, 
864 F.2d 562 (7th Cir. 1989); Ford v. Posten, 
773 F.2d 52 (4th Cir. 1985). 

27 Hanson v. First National Bank in Brook- 
ings, 848 F.2d 866, at 868. Accord In re 
Johnson, 880 F.2d 78 (8th Cir. 1989). 

28 In re Johnson, 880 F.2d 78, at 82 (8th 
Cir. 1989). The Eighth Circuit stated, “Mere 
use of the exemption is not fraud under 
state law. Jacoby, 43 N.W. at 52. We have 
recognized that no exemption is more cen- 
tral to the legitimate aims of state lawmak- 
ers than a homestead exemption. Our sup- 
port of the homestead exemption is long- 
standing.” Id. at 83. 

29 Td. at 80. In In re Armstrong, 931 F.2d 

1233, 1238-39 (8th Cir. 1991), the Eighth 
Circuit was even more explicit: 
“The Bank’s argument begs the question. 
If a type of transfer is legitimate under 
established state law, the intent to effect 
such a transfer is merely the intent to 
exercise a valid right rather than an intent 
to defraud. This point was made in our early 
case, Forsberg v. Security State Bank, 15 
F.2d 499 (8th Cir. 1926) (discharge case), 
in which we said: (T]he transfer of property 
in the instant case, being but a step in the 
conversion of nonexempt assets. . . did not 
constitute a transfer of the bankrupt’s prop- 
erty with intent to hinder, delay, or defraud 
creditors. . . ? Id. at 502. As Judge Arnold 
recently pointed out in his Tveten dissent, 
some perfectly legitimate actions may ‘delay 
or hinder creditors . . . in the ordinary, 
non-legal sense; but these legitimate acts 
are not the sort of hindrances covered by 
this statutory language. 848 F.2d at 877 
(discussing same language in the bank- 
ruptcy code).” 

30 Fa. Star. §222.20. In the quoted lan- 
guage, the Florida Legislature gave gui- 
dance to Florida bankruptcy courts that 
Florida law must be applied in determining 
the entitlement to state-created exemptions 
and, consequently, the permissibility of elev- 
enth-hour conversions. Further, the Florida 
Legislature was instructing Florida bank- 
ruptcy courts that the legislative history of 
the Bankruptcy Code is irrelevant when 
determining entitlement to state-created 
exemptions, even at the eleventh hour. 

31 Fra. Star. §222.30(2) refers to the con- 
version of an asset that results in the 
proceeds of the asset becoming exempt. 
Thus, the question arises as to whether 
§222.30 applies to the use of existing nonex- 
empt cash to purchase an annuity or other 
exempt asset. 

The legislature also enacted §222.29 which 
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provides that an exemption created by Ch. 
222 is not effective if it results from a 
fraudulent transfer or conveyance as pro- 
vided in Ch. 726. Section 726.102(12) sets 
forth a definition of “transfer” that does not 
appear to include a conversion of an asset. 

82 Slatcoff v. Dezen, 76 So. 2d 792, 793 
(Fla. 1954); Milton v. Milton, 58 So. 2d 718, 
719 (Fla. 1912); Florida Loan & Trust 
Co. v. Crabb, 45 Fla. 306, 33 So. 523 
(1903). 

33 Florida Loan & Trust Co., 45 Fla. 306, 
33 So. 523 (1903); Libby v. Beverly, 263 F. 
63 (5th Cir. 1920). 

%4 E.g., In re David, 54 F.2d 140 (D.C. 
Fla. 1931); Heddon v. Jones, 154 So. 891 
(Fla. 1934). 

35 Art. X, §4 of the Florida Constitution 

provides in part: 
“There shall be exempt from forced sale 
under process of any court, and no judg- 
ment, decree or execution shall be a lien 
thereon, except for the payment of taxes and 
assessments thereon, obligations contracted 
for the purchase, improvement or repair 
thereof, or obligations contracted for house, 
field or other labor performed on the realty, 
the following property owned by a natural 
person. . .a homestead... 

In Jones v. Carpenter, 106 So. 127 (Fla. 
1925), the president of a company took 
company funds and improved his homestead. 
Two months later, the company went bank- 
rupt. The Florida Supreme Court found 
reprehensible conduct in the form of embez- 
zlement by the president/homeowner, and 
found that the bankruptcy estate of the 
company had an equitable lien on the presi- 
dent’s homestead to the extent of the im- 
provement, pursuant to the language of the 
Florida Constitution regarding improve- 
ments to homestead. The court, however, 
did not disallow the homestead exemption. 

36 David E. Peterson, Robert F. Higgins, 
and Matthew E. Beal, Is the Homstead 
Subject to the Statute on Fraudulent Asset 
Conversions?, 68 Fia. B.J. 12 (Dec. 1994). 

37 Butterworth v. Caggiano, 605 So. 2d 
56, at 60 (Fla. 1992). 

38 E.g., Heddon v. Jones, 154 So. 891 (Fla. 
1934); In re Carey, 938 F.2d 1073 (10th Cir. 
1991); In re Armstrong, 931 F.2d 1233 (8th 
Cir. 1991); In re Bowyer, 916 F.2d 1056 (5th 
Cir. 1990); In re Johnson, 880 F.2d 78 (8th 
Cir. 1989); Hanson v. First National Bank 
in Brookings, 848 F.2d 866 (8th Cir. 1988). 

39 In re Cadarett, 601 F.2d 648 (2d Cir. 
1979). 

40 Hanson, 848 F.2d 866, 870 (8th Cir. 
1988). 

“Id. 

42 Florida Loan & Trust Co. v. Crabb, 45 
Fla. 306, 33 So. 523 (1903). 

43 Cases cited at §36, 27 Fla. Jur. 2d, 
“Fraud and Deceit” (1981). 

44 In re Johnson, 880 F.2d 78, at 82 (8th 
Cir. 1989). 

45 In Levine II, the debtor moved from 
California to Colorado to Florida in order 
to find a state with liberal exemption laws. 
In re Levine, 166 B.R. at 967. In In re 
Coplan, the debtors moved from Wisconsin 
to Florida where the law provides greater 
protection for the homestead than Wiscon- 
sin. In re Coplan, 156 B.R. at 91. 
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TAX LAW NOTES 


The Price of Employees: 
Employment Tax Withholding and 
the Trust Fund Penalty 


mployees receive net 
wages at the end of every 
payroll period due, among 
other things, to the feder- 
ally required withholding for Social 
Security and Medicare contributions 
(which are commonly referred to as 
FICA contributions)! and income tax 
withholding.? Once the net wages are 
remitted to employees, the employer 
is required to hold the deducted with- 
holding taxes in trust for the benefit 
of and subsequent remission to the 
U.S. Government.? The employer’s li- 
ability for the withholding taxes ceases 
when the employer remits the with- 
holding taxes to the government. 

When a business cannot meet all of 
its debts, it is very tempting for the 
business to merely pay the net wages 
to its employees, fail to hold the with- 
holding taxes in trust, and use the 
withholding tax monies to pay other 
creditors. A business may generally 
choose this route because of the imme- 
diate need for operating capital and the 
notion that the “borrowed” monies will 
be replaced when the business is finan- 
cially capable, which will be before the 
time the monies are required to be 
remitted to the government. Unfortu- 
nately, serious financial reversals 
cannot be resolved that quickly and 
more often than not the withholding 
taxes remain unpaid by the employer. 

The employer’s failure to remit the 
withholding taxes does not adversely 
affect the employees because employ- 
ees are credited with payment of the 
deducted withholding taxes at the time 
of the deduction. Thus, the govern- 
ment needs to collect the amounts that 
were credited to the employees from 
some source, otherwise, the govern- 
ment has credited taxpayers for 
revenues that it did not receive. 

To collect the unpaid withholding 
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taxes, the Internal Revenue Service 
may use the penalty prescribed by 
Internal Revenue Code §6672,° which 
is commonly referred to as the trust 
fund penalty. The trust fund penalty 
may be assessed against any and all 
persons that were responsible for the 
payment of the withholding taxes.’ 
The assessment will equal the total 
amount of the withholding taxes that 
were not paid over to the government.® 

Even though the IRS may assess 
numerous persons and entities in an 
attempt to collect the unpaid withhold- 
ing taxes, it may receive only one 
satisfaction.2 The single satisfaction, 
however, may be paid by many pay- 
ees.!° Further, while the liability of 
persons under Code §6672 is joint and 
several, an assessed taxpayer who is 
litigating an assessment that was made 
pursuant to Code §6672 may not assert 
a cause of action for contribution or 


indemnification into the litigation. 

This article explores the three fac- 
tors necessary to establish liability 
under Code §6672 as well as the viabil- 
ity of indemnification and contribution 
as forms of relief from the trust fund 
penalty. Generally, a taxpayer facing 
the trust fund penalty will have a 
difficult time avoiding liability. Thus, 
it is best to understand and implement 
steps to avoid the Code §6672 assess- 
ment. 


Code §6672 Trust Fund Penaity 

The Code §6672 trust fund penalty, 
formerly the 100 percent penalty, is 
not a traditional penalty in the sense 
that it seeks to punish a wrongdoer. 
Rather, it is the method employed by 
the government to obtain possession 
of trust funds from the person who 
has, or through the proper exercise of 
a legal duty, should have immediate 
possession of the trust. Hence, when 
an employer fails to remit all of the 
deducted withholding taxes, the IRS 
may assess the trust fund penalty, 
which equals 100 percent of the unpaid 
withholding taxes, against any and all 
responsible persons of the employer. 

A responsible person is “any person 
required to collect, truthfully account 
for, and pay over” the withholding 
taxes on behalf of the employer.!2 The 
government may determine that there 
is more than one responsible person!* 
and each responsible person may be 
assessed the full amount that is due.!4 
The government, however, may receive 
only one satisfaction of the withholding 
tax arrears.'5 Further, any payments 
that the government receives from a 
responsible person must be used to 
offset the amounts owed by the other 
responsible persons. !& 

The Code §6672 penalty is an addi- 
tional penalty. With three exceptions, 
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a taxpayer could be assessed the Code 
§6672 penalty as well as other penal- 
ties provided by the Code for a single 
failure to collect or remit the withhold- 
ing taxes.!7 The first exception to the 
potential for multiple penalty assess- 
ments in conjunction with a Code §6672 
assessment is the penalty imposed by 
Code §6653 for the failure to remit any 
tax payable by stamp, coupon, or ticket; 
a taxpayer cannot be assessed both of 
these penalties for the same omis- 
sion.!8 Further, neither the accuracy- 
related nor the fraud penalties im- 
posed by Code §§6662 and 6663, 
respectively, can be assessed against a 
taxpayer who is also being assessed the 
trust fund penalty.!9 


Liability Under Code §6672 

To be found liable under Code §6672, 
there are three tests that must be met. 
First, the taxpayer must be a person 
within the meaning of Code §6672. 
Second, the taxpayer must be a respon- 
sible person within the meaning of 
Code §6672. Third, the taxpayer must 
have acted willfully in failing to with- 
hold or remit the employment taxes. 

e The Person Test—For the purposes 
of Code §6672, the term person in- 
cludes, but is not limited to, those 
corporate officers, corporate employ- 
ees, members of a partnership, and 
employees of a partnership who are 
charged with the duty to collect, ac- 
count for, or remit the withholding 
taxes.2° Corporations and partnerships 
which are not the employer that failed 
to pay over the withholding taxes are 
considered persons for purposes of Code 
§6672 only if the entity either 1) exer- 
cised significant control over the 
employer’s financial situation or 2) con- 
trolled the employer’s payments to its 
creditors so that the entity decided 
which of the employer’s creditors would 
be paid and when the payment would 
be remitted.2! Given the wide breadth 
of the definition of the term “person,” 
it is a test that is easily met. 

e The Responsible Person Test—Once 
person status has been established, the 
next inquiry is whether the person is 
responsible. When conducting this in- 
quiry, it is important to note that even 
though the plain language of Code 
§6672 describes a responsible person 
conjunctively as one who is “required 
to collect, truthfully account for, and 
pay over. . .”22 the withholding taxes, 
the U.S. Supreme Court, in Slodov v. 


United States, 436 U.S. 238, 251 (1978), 
determined that a person will be a 
responsible person within the meaning 
of Code §6672 if the person is charged 
with any of those duties. 

There has been much litigation sur- 
rounding what specific duties will 
create responsible person status. The 
“status, duty and authority, not knowl- 
edge” of the person assessed with the 
trust fund penalty must be examined 
to determine whether the assessed per- 
son is a responsible person.?? In the 
11th Circuit, the factors that are exam- 
ined when making this determination 
“include the holding of corporate office, 
control over financial affairs, the author- 
ity to disburse corporate funds, stock 
ownership, and the ability to hire and 
fire employees.”24 While these duties 
run the gamut of the major responsi- 
bilities associated with the operation 
of a business, the main focus has been 
upon the “person who has the last word 
as to what bills or creditors should or 
should not be paid and when ... , with 
having the last word meaning having 
significant rather than exclusive con- 
trol over the disbursement of funds.”25 

The main duty that will generally 
evidence authority over the employer’s 
funds is check-writing authority. Such 
authority is a major building block in 
finding responsible person status. Ac- 
cording to the Internal Revenue 
Manual, check-writing authority which 
is merely a mechanical function per- 
formed for the convenience of another 
who will ultimately decide how the 
funds are disbursed is an insufficient 
factor, by itself, to find that the check 
writer is a responsible person.2® 

Despite this clearly stated position, 
escaping liability for the trust fund 
penalty is difficult for the employee 
who merely follows orders regarding 
payments to creditors and has no dis- 
cretion to decide which creditors get 
paid. In Roth v. U.S., 779 F.2d 1567 
(llth Cir. 1986), the taxpayer was 
found to be a responsible person even 
though he exercised no discretion in 
paying creditors and made all pay- 
ments to creditors pursuant to the 
explicit instructions of his supervisor. 
The 11th Circuit found that a taxpayer 
may not follow a supervisor’s orders 
not to remit the withholding taxes and 
thereby escape liability because the 
Code imposes a higher obligation upon 
the responsible person taxpayer which 
he or she is legally obligated to fulfill.27 
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Under Roth, a responsible person must 
pay over the withholding taxes, even if 
such an act means that the responsible 
person could be fired for insubordination. 

Since responsibie person status car- 
ries with it the responsibility for 
payment of the withholding taxes, a 
responsible person may attempt to be 
alleviated of such status by deliber- 
ately delegating to another those duties 
that give rise to the responsible person 
status. This will not work; the delega- 
tor will continue to remain liable for 
ensuring that the withholding taxes 
are paid over.”8 If, however, a responsi- 
ble person is involuntarily stripped of 
the duties that made him or her a 
responsible person, that person’s re- 
sponsible person status, along with the 
attendant duties, will cease.29 

e The Willfulness Test—The final 
test for establishing liability under 
Code §6672 is willfulness. Once the 
IRS has established that the taxpayer 
is a responsible person, the burden to 
disprove willfulness shifts to the tax- 
payer.30 

The willfulness determination is gen- 
erally a jury question because it is a 
subjective inquiry that focuses upon 
the person at issue’s state of mind.*! 
When there is uncontradicted evidence 
on the issue of willfulness, however, 
summary judgment is appropriate.32 

The government may establish will- 
fulness in either of two ways. First, 
willfulness will be established when 
the responsible person actually knew 
of the withholding tax arrearages at 
the time he or she allowed the other 
creditors to be paid before the govern- 
ment.33 Willfulness will also be 
established when a taxpayer “acted 
with a reckless disregard of a known 
or obvious risk of nonpayment” of the 
withholding taxes.*4 

Willfulness is found in many in- 
stances. It is established when the 
responsible person knows that the with- 
holding taxes have not been paid and 
fails to take affirmative steps to correct 
the problem.*® Further, when the re- 
sponsible person knows that the 
withholding tax monies are being used 
by the employer for other business 
obligations, even when the monies are 
used before the withholding tax due 
date and the monies are used with the 
expectation that the funds will be in 
place on the due date, the action is 
willful because the use itself is a reck- 
less disregard of the risk of nonpay- 
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ment.*® Moreover, funds acquired when 
withholding tax arrearages exist must 
be used to pay the arrearages unless 
there has been 1) a change in owner- 
ship of the employer, 2) at the time of 
the change in ownership, the employer 
had no funds to pay the withholding 
tax arrearages, and 3) the after- 
acquired funds were “not directly trace- 
able” to the withholding taxes that 
were not paid over to the government.37 
When defending against the willful- 
ness test, the evidence presented must 
establish when the responsible per- 
son’s knowledge of the withholding tax 
deficiencies was obtained. Because the 
responsible person has the burden of 
proving a lack of willfulness, the fail- 
ure to produce such evidence could lead 
to a finding that, based upon circum- 
stantial evidence, the taxpayer’s 
knowledge of the deficiencies arose at 
an earlier time than it actually did.*8 


Contribution and 
Causes of Action 
There is no federal right to contribu- 
tion in Code §6672 cases.39 While a 
state right to contribution or indemni- 
fication may exist, it probably will not 
be allowed to be brought during the 
pendency of an action adjudicating the 
merits of a Code §6672 assessment. 
The Federal District Court for the 
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Southern District of New York, in 
Carlucci v. U.S., 793 F. Supp. 482 
(S.D.N.Y. 1992), declined to decide the 
taxpayer’s contribution claim despite 
the existence of 28 U.S.C. §1367(a), 
which allows federal district courts to 
exercise pendent and ancillary 
jurisdiction when adjudicating dis- 
putes.4° The court reasoned that 
contribution and indemnification 
causes of action will not be heard due 
to notions of judicial economy as well 
as the judiciary’s desire to avoid confu- 
sion of the issues by refraining from 
deciding controversies that are only 
tangentially related to the main pro- 
ceeding. 

That another person may be a more 
responsible person than the assessed 
party is irrelevant to the determina- 
tion as to whether the assessed party 
is a responsible person because under 
Code §6672 there may be more than 
one responsible person. Using the 
Carlucci court’s rationale, an indemni- 
fication or contribution claim must be 
made in an action that is brought after 
the final resolution of the Code §6672 
action. A claim for indemnification or 
contribution brought prematurely could 
be dismissed for lack of ripeness. A 
final resolution of the federal con- 
troversy is necessary before the state 
action can be commenced. 


Conclusion 

Due to the severity of the trust fund 
penalty, the best defense is to advise 
employers to pay over the withholding 
taxes when they are due. Once the 
trust fund penalty has been assessed 
against a person, the responsible per- 
son status and the willfulness 
standards must be attacked. Finally, 
while the taxpayers generally lose Code 
§6672 cases, there is always a chance 
that a policy argument directed at the 
severity of the penalty juxtaposed with 
the assessed person’s duties may cause 
the taxpayer to prevail. 0 
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n your 10 years on the court 

was there a type of case that 

you just hated to see come 

before the court? Cases you 
wished would just go away? 


Yes. The cases that came out of the Public 
Service Commission. Generally, they are so 
technical and complicated . . .. Nobody likes 
them, but you just had to do it. 

— Justice Raymond Ehrlich} 


Not only are the subject matters of 
Public Service Commission (PSC) pro- 
ceedings excruciating, the process in- 
volved is somewhat unique in admin- 
istrative practice. Commission proceed- 
ings usually involve the same parties: 
regulated utilities; potential competi- 
tors of those utilities; environmental 
and user groups; as well as the Office 
of Public Counsel and Attorney Gen- 
eral who represent the interests of the 
citizens of the state. However, anyone 
with a utility-related issue can become 
entangled in a commission proceeding. 
For example, if you represent a hotel 
which operates a telephone system for 
its guests, a condominium association 
which resells electricity to individual 
owners, a county government with a 
request for extended local telephone 
calling scope, or a developer with diffi- 
culty obtaining water service from the 
monopoly water provider, you could 
find yourself arguing a case before the 
commission. 

This article provides an overview of 
how the commission makes determina- 
tions of substantial interest,2 with an 
emphasis on the role of the commis- 
sion’s staff, and suggestions regarding 
practice before the commission.® 


Role and Function of PSC 

The PSC is an agency of the legisla- 
tive branch, headed by five commis- 
sioners, and funded by regulated com- 
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ADMINISTRATIVE LAW 


Public Service Commission Practice 


The staff of the 
Public Service 
Commission 
represents the eyes, 
ears, and legs of the 
commission and 
will recommend 
how it should 
resolve each issue in 
a proceeding 


by Charles W. Murphy 


panies through a regulatory trust fund.* 
The commission regulates certain elec- 
tric and gas services, telecommunica- 
tions services, and water and wastewa- 
ter services.5 The PSC generally con- 
ducts its public business on the first, 
third, and fifth Tuesdays of the month. 
These routine meetings are called 
agenda conferences. 

Traditionally, the commission’s role 
has been to provide rate base regula- 
tion of monopoly utility companies as 
a proxy for competition. In this context, 
the commission establishes rates and 
sets service standards. However, be- 
cause of the advent of cogeneration in 
the electric industry and competition 
in the telecommunications industry, 
the PSC’s regulatory responsibilities 
are evolving. 

Because of this evolution, and the 
diversity of circumstances presented 
by the companies within each regu- 


lated industry, the commission engages 
in an extensive case-by-case develop- 
ment of regulatory policy prior to un- 
dertaking rulemaking. Since most mat- 
ters before the PSC involve policy 
considerations, the agency rarely sends 
cases to DOAH. Rather, the commis- 
sioners, or a panel of commissioners, 
make determinations of substantial in- 
terest. 

Occasionally the commission reverses 
upon reconsideration. It seldom loses 
on appeal. Appeals of commission deci- 
sions regarding electric, gas, or tele- 
phone rates and services are heard by 
the Florida Supreme Court. Appeals 
of other commission actions, including 
all water and wastewater cases, are 
heard by the First District Court of 
Appeal. 


How the Commission 
Decides Cases 

Commission dockets are opened to 
address any number of matters includ- 
ing applications for certification, peti- 
tions of various sorts, complaints, rate 
cases, need determinations, and tariff 
filings. Soon after a docket is opened, 
the commission staff establishes a 
schedule for resolving the case, which 
is called the “case assignment and 
scheduling record” (CASR). CASR in- 
formation is entered into a computer- 
ized case management system® and is 
distributed in hard copy to interested 
parties. All scheduling is subject to 
approval of the chair. 

Extremely controversial matters are 
sometimes scheduled directly for hear- 
ing while other matters are handled 
with varying degrees of commission 
review. Very basic administrative mat- 
ters are processed without the commis- 
sioners’ direct review. Routine and non- 
controversial matters are assigned to 


the commission’s “consent agenda” and 
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voted en masse as Item 2 of the regu- 
larly scheduled agenda conference. 

Staff prepares detailed recommenda- 
tions for commission decisions that 
require more extensive review. Such 
recommendations are filed 12 days be- 
fore each commission agenda confer- 
ence. At the agenda, staff summarizes 
its recommendation for an item before 
others are permitted to address the 
commission. Generally, the commis- 
sion’s action will be based on staff's 
recommendation with the commission- 
ers either approving, modifying, or de- 
nying staffs suggested approach. An 
order reflecting the commissioners’ de- 
cision usually is issued within 20 days 
of the agenda. 


Incipient Policy: 
The Case-by-Case Dilemma 
The PSC publishes summaries of 
commission activity,’ and recently a 
private service has begun to track the 
commission’s water and wastewater 
decisions. However, evolving policy 
and regulatory trends largely exist as 
“lore” in the PSC’s institutional mem- 
ory. The existence of lore can make it 
difficult to anticipate how the commis- 
sion will respond to a given circum- 
stance or argument. The key to under- 
standing lore is to call the staff attor- 
ney assigned to the case and inquire. 
Within the guidelines of the staff con- 
tact rule,’ you also will want to discuss 
the matter with the technical/adminis- 
trative staff member who is assigned 
to the docket. In turn, these staff 
members may have to ask their super- 
visors, but eventually reference to a 
relevant or related order, or series of 
orders, will be forthcoming. Although 
this approach probably goes against 
your training as an attorney, it is the 
best strategy to learn what cannot be 
discovered through standard research 
methods. 


Initial Determinations 

Most initial determinations made by 
the commission result in notices of 
proposed agency action (PAA order), 
tariff orders, or orders initiating show 
cause proceedings (show cause orders). 
All of these are preliminary and sub- 
ject to protest. 
e Proposed Agency Action 

Most matters which come before the 
commission for an initial determina- 
tion result in a PAA order. With a PAA 
order, the commission announces a 


decision which will become final unless 
a substantially affected person makes 
a timely protest. Such a protest trig- 
gers a de novo, §120.57, proceeding on 
the matter. The commission does not 
entertain motions for reconsideration 
of PAA orders; however, such motions 
may be interpreted as protests and 
result in a hearing. A protested PAA 
order is a nullity; however, if a timely 
protest is withdrawn prior to hearing, 
the PAA order is reinstated. See, e.g., 
Order No. PSC-94-1033-FOF-TL, is- 
sued on August 23, 1994, in Docket 
No. 920918-TL. When a PAA order is 
protested but the original petition that 
required commission action is with- 
drawn prior to hearing, the PAA order 
is void. See Order No. PSC-94-0310- 
FOF-EQ, issued on March 17, 1994, in 
Docket No. 920977-EQ. On occasion, 
the commission issues PAA orders 
which include severable components 
so that if one aspect of the order is 
protested, the other aspects remain in 
force. See, e.g., Order No. PSC-94-1060- 
FOF-TL, issued on August 30, 1994, 
in Docket No. 940786-TC. 
e Tariffs 

Tariffs filed by regulated companies 
are subject to commission approval. A 
commission decision regarding a tariff 
results in a tariff order. The primary 
distinction between a tariff order and 
a PAA order is that, unlike a protested 
PAA order, a tariff order remains in 
force pending the outcome of the hear- 
ing on a timely protest. See, e.g., Order 
No. PSC-94-1049-FOF-TL, issued on 
August 29, 1994, in Docket No. 940727- 
TL. If a tariff order is protested, any 
increases in rates are held subject to 
refund pending the outcome of a hear- 
ing. See, e.g., id. Tariff decisions be- 
come controversial when new services, 
or changes in how services are offered, 
appear to constitute a change in com- 
mission policy. The commission’s statu- 
tory authority regarding tariff ap- 
provals is cast in terms of rate in- 
creases. See F.S. §364.05. Therefore, it 
can be argued that approving new 
services in the guise of a tariff approval 
exceeds the commission’s authority and 
denies substantially affected parties a 
meaningful point of entry into the 
process because the service can be 
offered during the pendency of the 
§120.57 proceeding. Although the com- 
mission has taken both views on the 
issue, it appears that the more specific 
the policy change, the less likely it is 
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that the commission will approve the 
change in the context of a tariff ap- 
proval. Compare Order No. PSC-94- 
0835-FOF-TL, issued on July 11, 1994, 
in Docket No. 940402 with Order No. 
PSC-94-1043-FOF-TI, issued on August 
24, 1994, in Docket No. 940722. In 
addressing tariff filings, the commis- 
sion has authority to approve, suspend, 
or deny the tariff. However, sometimes 
the commission will decide that if a 
tariff is modified and refiled within 
specific parameters, it will be allowed 
to go into effect without further com- 
mission review. See, e.g., Order No. 
25443, issued on December 9, 1991, in 
Docket No. 911105-TL. The commis- 
sioners also can elect to take no action, 
in which case the tariff goes into effect 
(subject to protest) pursuant to a statu- 
tory clock. See F.S. §364.05. 
e Show Cause 

The commission occasionally finds it 
necessary to determine whether a pen- 
alty should be imposed for violation of 
its rules, orders, or the applicable stat- 
utes. To this end, the commission his- 
torically has employed show cause pro- 
ceedings. However, a show cause order 
is not significantly different than a 
PAA order. That is, the show cause 
order sets a penalty based on an initial 
determination and, if it is not pro- 
tested, the penalty is imposed. If the 
party subject to the show cause order 
makes a timely response, the penalty 
becomes just another issue in the sub- 
sequent hearing. With this under- 
standing, the commission has begun 
to use PAA orders to impose penalties. 
See, e.g., Order No. PSC-94-0367-FOF- 
TC, issued March 30, 1994, in Docket 
No. 931041-TC. 
e Practitioner Strategies Regarding In- 
itial Determinations 

Some of the matters that come before 
the commission require public policy 
determinations on new technologies, 
economic forecasts, accounting treat- 
ments, legal arguments, and applica- 
ble federal policies. The commission’s 
decisions can involve millions of dol- 
lars. In spite of all that can be at stake, 
at a routine agenda conference the 
commission may have to address 30 
items in addition to the 20 simple 
matters addressed in the consent 
agenda. Consequently, commissioners 
must rely heavily on the expert analy- 
sis of their staff. 

While the commission agenda con- 
ference would appear to be the first 
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opportunity for an interested person 
to have input in a commission decision, 
it actually is far into the process. By 
the time a staff recommendation is 
brought to the commission, it has been 
reviewed and approved by at least two 
members of the legal staff, including 
the bureau chief for that industry. The 
recommendation also has been re- 
viewed and approved by each level of 
technical staff management, including 
the division director for that industry. 
Prior to management review, staff has 
gathered information on the subject 
and reviewed the matter in light of 
various applicable policy considerations. 
Staffs recommendation represents a 
balance of divergent staff opinions that 
are solidified with approval of the high- 
est management.!° Consequently, by 
the time you appear at the agenda 
conference, you must present an ex- 
traordinary argument to change staff's 
recommendation to the commission. 
This is significant because the frequent 
course of events, especially on techni- 
cal issues, is for the commissioners to 
hear everyone’s positions and then turn 
to the staff for a response. Substan- 
tially more times than not, the commis- 
sioners adopt the staff analysis. 
Bearing in mind that there are rules 
regarding staff contacts, you should 
begin to make your case directly with 
the staff as soon as a docket is opened 
(or even before). By contacting staff 
early in the process you can help staff 
begin to understand your arguments 
and how your client is affected by the 
regulatory issues in question. This un- 
derstanding is critical. Staff expects 
this approach. Indeed, when arguments 
are presented for the first time at 
agenda, it is not unusual for staff to 
express frustration that the position 
was not raised earlier when it could 
have been realistically evaluated. What 
staff wants and needs is information. 
If your client has been notified of an 
alleged violation of the commission’s 
rules, staff wants to know when the 
problem will be resolved and how the 
public can be protected in the mean- 
time. Posturing is a waste of time and 
tends to agitate the staff. The path of 
least resistance and least regulatory 
entanglement is to correct the problem 
and negotiate a fine amount that staff 
will recommend to the commissioners. 
If the alleged violation is actually de- 
pendent on an arguable interpretation 
of the rules, explain your position and 


Bearing in mind 
that there are rules 


regarding staff 
contacts, you should 


begin to make your 
case directly with 
the staff as soon as 
a docket is opened 
(or even before) 


negotiate with staff on how to handle 
consumer issues during the pendency 
of the proceeding. 

If your client is attempting to obtain 
some sort of authorization from the 
commission, explain to staff why it is 
necessary, legal, and in the public 
interest; give the staff as much infor- 
mation as it will take on your issue. 
The larger regulated companies have 
personnel assigned to this precise func- 
tion. 

If you learn about an issue after a 
staff recommendation has been filed, 
request a deferral of the item so that 
staff has an opportunity to address 
your concerns.!! If deferral cannot be 
arranged, staff will appreciate your 
input prior to the agenda conference 
and generally will acknowledge your 
concerns in its agenda presentation. 

If you reach an impasse at agenda, 
and believe that it can be worked out 
with staff, it is appropriate to ask the 
commission to temporarily pass the 
item until later in the day, or to defer 
consideration until a later agenda, in 
order to provide you with an opportu- 
nity to resolve the issues with staff. If 
you fear an adverse commission vote, 
this may be your last chance to avoid 
the expense of a §120.57 hearing. 


When an Initial 


Determination Is Protested 
When an initial determination is 
protested by a substantially affected 
person, the matter is scheduled for 
hearing. The prehearing officer issues 
a procedural order that sets forth the 
ground rules and significant events in 
the proceeding. In telephone cases, 
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issues for hearing typically are identi- 
fied at a staff workshop and memorial- 
ized by an order issued by the prehear- 
ing officer. The issue identification work- 
shops can be arduous; parties struggle 
to consolidate proposed language into 
mutually acceptable, neutrally stated 
issues. If consensus cannot be reached, 
it is typical for each proposed issue to 
be included in the proceeding subject 
to subsequent motions to strike. In 
electric cases, issues for hearing are 
formalized later in the process. 

Direct and rebuttal testimony are 
prefiled. At the hearing, witnesses are 
asked to summarize their testimony for 
the commissioners and then are sub- 
ject to cross-examination by both the 
parties and the commissioners. 

Hearings can be long as parties ex- 
plore technical matters in numbing 
detail. The witnesses are uniformly 
expert; voir dire is uncommon. True 
revelations or contradictions are rare. 
Mercifully, the hearings are somewhat 
informal. Objections are the exception 
and, in the past, have tended to be 
viewed with skepticism from the bench. 
PSC proceedings are usually not bit- 
terly contested because the utilities 
have an ongoing regulatory relation- 
ship with the commission and refrain 
from mounting “scorched earth” cam- 
paigns in any single proceeding. 

Although water and wastewater 
cases tend to involve smaller compa- 
nies and smaller hearing records, these 
cases can be the most aggressively 
contested. As one utility attorney ex- 
plained: Whereas telephone and elec- 
tric cases involve more money, water 
cases determine whether the utility’s 
owner can afford to buy the family a 
new car. 


Staff’s Role in the 
Hearing Process 

While staff is not a party, it can 
participate “as a party” at hearings in 
order to develop a complete record. 
Rule 25-22.026(3), Florida Administra- 
tive Code. Staff usually does this 
through cross-examination of witnesses, 
although occasionally staff will sponsor 
its own witness(es). Staff also sends 
truckloads of interrogatories and re- 
quests for production of documents. In. 
the telecommunications industry, staff 
frequently moves discovery responses 
and deposition transcripts into the hear- 
ing record as exhibits. These exhibits 
are intended to clarify prefiled testi- 
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mony. However, with this approach, 
hearing records can become so extensive 
that the parties may not be able to 
discern where the case is going. Given 
the use of deposition transcripts at 
hearing, you should prepare your wit- 
ness for the informality of depositions 
in commission practice. 

Staff sometimes asks for “late filed 
deposition exhibits,’ which also may 
become hearing exhibits.!2 This proce- 
dure can be employed when staff asks 
a very technical question and the depo- 
nent replies that he or she would have 
to “run the data” to answer, or that 
there is an industry study on the 
subject. Often, these late responses are 
filed just prior to hearing and are 
included with the deposition transcript 
when staff moves it into the eviden- 
tiary record. You can be surprised by 
the content of such exhibits, and should 
be wary when they are moved into the 
record. 

You should never forget that the 
staff represents the commission’s “eyes, 
ears, and legs” and will recommend how 
the commission should resolve each 
issue in a proceeding. Through discov- 
ery, staff attempts to complete the 
record in order to facilitate an informed 
public policy determination by the com- 
mission. Consequently, you should pay 
attention to the concerns evinced in 
staff's discovery requests. They rep- 
resent both the gaps in the record, 
which staff is attempting to fill, and 
the direction of staff's thinking on the 
issues. Responses should be crafted 
accordingly. 


Post Hearing 

After post-hearing statements are 
filed, staff prepares a recommendation 
to be presented to the commission at 
either a special agenda conference or 
the commission’s regularly scheduled 
agenda conference. A staff member is 
assigned to each hearing issue and a 
separate recommendation is written 
for each. These are “bolted together” 
for a final recommendation. You should 
write post-hearing statements with 
this process in mind. To be effective, 
and comply with the rules, a post- 
hearing statement must address each 
issue separately by number and avoid 
broad arguments that are left to the 
staff to apply to the individual issues. 
Rule 25-22.056(3)(a), Florida Adminis- 
trative Code. You can designate as 
many as 50 words for each issue to be 
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included verbatim as a position state- 
ment in the staff recommendation. Id. 

The remainder of your arguments 
on each issue likely will be grouped by 
staff with similar arguments raised by 
other parties. Subtleties can be lost in 
this process because staff attempts to 
convey the positions with some econ- 
omy of words. Crafting a post-hearing 
statement to include concise, quotable 
language with pinpoint citations pro- 
vides staff with language to use in its 


recommendation. While this does not 
mean that staff will recommend your 
position, having your language in the 
post-hearing recommendation keeps the 
argument in the forefront of the 
commission’s review and may prompt 
discussion of the point when the recom- 
mendation is presented to the commis- 
sioners. 


Concerns Frequently Voiced 
by Interested Parties 

One concern that has been raised 
over the years is that staff sometimes 
appears to have determined what its 
post-hearing recommendation will be 
before the evidentiary hearing is held. 
This perception is not surprising. By 
the time of the hearing, staff has stud- 
ied all of the prefiled direct and rebut- 
tal testimony, prefiled hearing exhib- 
its, discovery responses, and deposition 
transcripts. “Smoking guns” are rare 
in commission proceedings, and the 
expert witnesses generally hold up well 
under cross-examination. With rare 
exception, the commission allows eve- 
rything presented to be included in the 
record. Whatever views staff brings to 
the hearing are based on a record 
which is largely predetermined. 

Some practitioners suggest privately 


“| didn’t know there really was such a thing as the ‘good old boy network.” 
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that it is pointless to hold a hearing 
when staff has already made up its 
mind. While this view acknowledges 
the important role of the commission’s 
staff, it overstates staffs role in the 
hearing stage of the process. Clearly, 
the hearing is for the commissioners. 
At hearing, the commissioners listen 
to the summaries of testimony and 
cross-examination of witnesses. They 
have reviewed the prefiled testimony 
and frequently engage in cross- 
examination, which can be extensive 
and sometimes aggressive. While the 
commissioners tend to approve staff's 
post-hearing recommendation for most 
issues, in many instances the commis- 
sioners approve some variation of that 
recommendation, or reject the recom- 
mendation entirely for some issues. 
Another concern that is raised peri- 
odically involves the role of staff coun- 
sel in commission proceedings; namely, 
that the staff attorney assigned to a 
case will handle every aspect of that 
case until it is resolved by the commis- 
sion. Among other duties, this includes 
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presenting legal arguments to the com- 
mission, conducting discovery, and draft- 
ing every order issued in the docket. 
Generally, staff attorneys view their 
role as nonadversarial and tend to be 
generous in helping the parties through 
a commission proceeding. In represent- 
ing staff, which is not a party, staff 
counsel has no motivation to skew a 
proceeding in any particular direction. 
Therefore, attempts by outside counsel 
to use intimidation as a litigation tech- 
nique against staff attorneys are mis- 
guided. There is absolutely nothing to 
be gained by being abusive to, or at- 
tempting to manipulate, a staff at- 
torney. It makes sense to maintain 
good professional relations with the 
attorney assigned to your case. 


Conclusion 

If you find yourself in a commission 
proceeding, you likely will be faced 
with multiple parties, complex issues 
involving difficult subjects, unique pro- 
cedures, unconventional use of discov- 
ery, nonrule incipient policies, a volu- 
minous evidentiary record, and a pow- 
erful staff. 

Although it might seem natural to 
view the commission staff as “the en- 
emy,” such a view is counterproduc- 
tive, even in the most extreme cases 
such as show cause proceedings. Of 
course, there may be times when you 
will have to “agree to disagree” with 
staff, but the answer to almost any 
question regarding practice before the 
Public Service Commission is “work 
with staff” 0 


1 Interview, Fiorma Stare UNIVERSITY 
CoLLEGE or Law ALumni News, Winter 1992, 
at 5. Justice Ehrlich listed PSC cases ahead 
of death penalty cases generally, and Ted 
Bundy’s appeal specifically. Id. 

2 An excellent outline of commission 
procedures and applicable rules is found in 
Villacorta & Wiggins, §10, ApMin. Prac- 
TICE (4th ed., 1993) (The Florida Bar CLE 
Publications). 

The most detailed sources of information 
regarding the operation of the Public Serv- 
ice Commission are the commission’s Stan- 
dard Operating Procedures (SOP’s) and Ad- 
ministrative Procedures Manual (APM). 
These public records are internal commis- 
sion documents which are available from 
the commission’s Division of Records and 
Reporting. The commission has made these 
availa>le for $3.50 per computer disc. 

The generic SOP’s fit on a single disc. 
Individual divisions have more elaborate 
SOP’s which are available in hard copy 
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only. The complete APM fills several com- 
puter discs. However, staff has been helpful 
in constructing a practitioner’s version which 
omits all nonrelevant procedures such as 
how a PSC employee is to be reimbursed for 
travel and how employee disciplinary mat- 
ters are to be handled. A practitioner’s APM 
can fit on a single disc. 


3 Most examples are taken from the 
telecommunications industry. However, com- 
mission practice varies somewhat among 
the industries as an accommodation to the 
types of cases involved. 

4 The commission staff is divided be- 
tween a general counsel and an executive 
director. Both groups are directly involved 
in commission proceedings. To be successful 
you must work with both the legal and 
technical/administrative staff. 

The commission’s organizational chart is 
available from the commission’s Division of 
Administration. This useful document is 
about 50 pages long and includes the name 
and position of each employee. 

5 The commission’s rules are found at 
Ch. 25 of the Florida Administrative Code. 
The most significant statutes in commission 
practice are Ch. 350, which establishes and 
funds the commission; Ch. 364, which pro- 
vides for the regulation of telecommunica- 
tions companies; Ch. 366, which provides 
for the regulation of public utilities; and 
Ch. 367, which provides for the regulation 
of water and wastewater systems. 

6 The commission’s case management 
system is a comprehensive source of infor- 
mation that is available for public review 
and research with assistance of the records 
and reporting staff. 

7 The following publications are avail- 
able by subscription from the commission’s 
Division of Records and Reporting: 

Weekly Summary of Commission Orders— 
$20 per year 

Report of New Dockets—$20 per year 
Commission Conference Agendas—$26 per 
year 

Weekly Communications Tariff Summary— 
$26 per year 

Monthly Electric & Gas Tariff Summary— 
$6 per year 

The commission’s Division of Research 
and Regulatory Review prepares an inter- 
nal commission document called the Digest 
of Regulatory Policy (DORP). The DORP 
consists of excerpts of commission orders 
on various subjects. It is updated quarterly 
and used for training purposes. 

8 The Waterline, 1300 Executive Center 
Drive, Tallahassee, Florida 32301. Commis- 
sion orders are available “on line” from 
various commercial services. 

9 See Fia. ApMin. Cope r. 25-22.033. 

10 Staff sometimes presents primary and 
alternative recommendation(s) for very con- 
troversial issues. 

11 Deferral of decisions regarding tariff 
filings are more difficult because tariffs go 
into effect pursuant to a statutory clock 
absent either a waiver by the company or 
commission action on the filing. 

12 Similarly, it is not unusual for there 
to be “late filed hearing exhibits,’ which are 
identified at the hearing and filed post- 
hearing subject to motions to strike. 
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TRIAL LAWYERS FORUM 


Abracadabra: The Disappearance of 
Uninsured Motorist Coverage 


22-year-old automobile pas- 
senger is in a severe motor 
vehicle accident and sus- 
tains serious permanent in- 
juries, but the driver of his vehicle and 
the tortfeasor are uninsured/underin- 
sured motorists. The passenger has 
tens of thousands of dollars in medical 
bills, no medical insurance, and no 
other collateral source to indemnify 
him for his losses. With the exception 
of $10,000 in personal injury protection 
benefits,! our passenger’s only hope is 
to possibly recover under a resident 
relative’s insurance policy. If the pas- 
senger’s relative has an insured vehicle 
with UM coverage, there may be hope 
. until he discovers the relative’s 
insured vehicle was provided by the 
relative’s corporate employer, which 
did not obtain UM on this vehicle. 
When questioned, the employer re- 
sponds that, as a matter of corporate 
policy, it rejects UM coverage in those 
states that allow it to do so. Is our 
injured passenger without hope? 

This is just one example of the many 
difficult coverage issues with which 
plaintiff and insurance defense attor- 
neys must contend under F-.S. §627.727, 
Florida’s UM statute. This article 
serves as a guide for practitioners to 
recognize UM coverage issues, some 
common and some not so common, that 
arise in practice. The next section of 
this article provides a brief overview 
of F.S. §627.727(1)(a) and the legisla- 
tive intent of this section. The third 
section analyzes when an accident vic- 
tim is entitled to UM coverage, in light 
of standard insurance policy exclusions, 
and the caselaw interpreting these 
exclusions. The last section con- 
tains the authors’ observations con- 
cerning the trend of recent Florida 
Supreme Court decisions affecting UM 
coverage. 


The recent trend in 
UM decisions of the 
Florida Supreme 
Court appears to be 
inconsistent with the 
broad public policy 
goals identified in 
Mullis 


by David J. Zappitell and 
Steven R. Braten 


Section 627.727 

The Florida Supreme Court first in- 
terpreted the legislative intent of 
Florida’s UM statute? and described 
the public policy underlying it in Mul- 
lis v. State Farm Mutual Automobile 
Insurance Company, 252 So. 2d 229 
(Fla. 1971). The court held that the 
purpose of Florida’s UM statute is “to 
provide uniform and specific insurance 
benefits to members of the public to 
cover damages for bodily injury caused 
by the negligence of insolvent or unin- 
sured motorists and such statutorily 
fixed and prescribed protection is not 
reducible by the insurers’ policy exclu- 
sions ....”3 The basis for this 
determination was the court’s analysis 
of the UM statute in conjunction with 
Florida’s financial responsibility law.* 
The court reasoned that when a motor 


vehicle owner fails to comply with the 
mandate of F.S. §324.021(7), such that 
the owner is uninsured, UM coverage 
acts as reciprocal coverage and pro- 
tects the same classes of insureds as 
contemplated under §324.021(7). As a 
result, the court found that an exclu- 
sion State Farm relied upon to deny 
UM coverage to Mr. Mullis was void 
as contrary to public policy.5 

Until, recently, the public policy goals 
of Florida’s UM statute described in 
Mullis had been continuously reaf- 
firmed for 22 years, despite repeated 
amendments of the statute.® The legis- 
lature has made it abundantly clear 
that UM is not to be taken lightly, and 
has required insurance companies to 
offer UM coverage in every liability 
policy of automobile insurance, except 
in cases in which the insurer obtains 
an “informed, knowing rejection” of 
UM in a form approved by the Insur- 
ance Commissioner.’ 

As a practical matter, however, many 
Florida citizens are unaware of the 
significance of UM coverage and choose 
to reject it. Further, many insurance 
agents fail to adequately explain the 
importance of UM coverage. In light of 
this background, any analysis of a 
UM claim must begin with a determi- 
nation of whether there is UM coverage 
available to the injured party, and if 
not, whether the insured made an 
“informed, knowing rejection” of such 
coverage.® If the insurer failed to ob- 
tain a proper rejection, the courts have 
consistently held that UM coverage is 
deemed to exist to the extent of bodily 
injury liability coverage under the in- 
sured’s policy. 


Does UM Coverage Apply? 
Check the Exclusions 

Whether an accident victim is enti- 
tled to recover UM benefits depends 
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on the facts and circumstances of each 
case, as well as the language of the 
policies of insurance that may apply. 
Fundamentally, the tortfeasor must 
have no bodily injury liability cover- 
age, or coverage that is insufficient to 
fully compensate the accident victim 
for the injuries sustained. If the victim 
has UM, he or she may proceed against 
his or her UM carrier as if it were the 
tortfeasor, and, of course, the tortfea- 
sor’s liability insurance coverage.® 

If the accident victim does not have 
UM coverage, one must determine 
whether the individual is entitled to 
coverage under another policy. In such 
cases, practitioners must be cognizant 
of the various exclusions typically in- 
cluded in motor vehicle insurance 
policies and the law interpreting 
them.!° The following are some of the 
exclusions that often come into play: 

e The Family Exclusion—The Flor- 
ida Supreme Court long ago struck 
down insurance policy exclusions limit- 
ing UM coverage to “resident rela- 
tives.”11 In March 1994, the Supreme 
Court substantially altered this ruling, 
and upheld a “standard” resident rela- 
tive exclusion that for 22 years was 
contrary to legislative intent and there- 
fore “void as against public policy.” 

In World Wide Underwriters Insur- 
ance Company v. Welker, 1994 WL 
102650 (Fla. March 31, 1994), the 
plaintiff, the owner of a pickup truck, 
was injured while driving the truck. 
The plaintiff's insurance policy lacked 
UM coverage, and as a resident rela- 
tive of his mother’s household, the 
plaintiff sought UM coverage under his 
mother’s policy. The mother’s policy 
contained an exclusion, however, which 
stated that UM coverage was not avail- 
able to the insured or her resident 
relatives for bodily injuries sustained 
“while occupying, or when struck by, 
any motor vehicle owned by the in- 
sured or any family member which is 
not insured for [UM] coverage under 
this policy.”!2 The Supreme Court re- 
versed the Fourth District Court of 
Appeal’s decision to permit the plaintiff 
to recover UM benefits under his 
mother’s insurance policy.!° The court 
framed the issue as follows: 

Whether an insurance company is required 
to provide uninsured motorist coverage to 
an insured for damages incurred in an 
accident involving a vehicle owned by the 
insured but not listed in the policy. [with 


UM coverage] when the policy contains 
express provisions excluding coverage for 
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As the influx of new 
corporations 
continues in 

Florida, the issue of 

when a corporate 
employee is entitled 
to UM coverage 
under the 
corporation’s 
insurance policy 
becomes 
increasingly 
significant 


both liability and uninsured motorist cover- 
age in these circumstances. !4 


Justice Overton, on behalf of the 
majority, answered this question in the 
negative, in spite of the fact that this 
case was “factually indistinguishable 
from Mullis.”45 Chief Justice Barkett 
wrote a scathing dissent, and pointed 
out that the majority opinion improp- 
erly relied on the exclusion under the 
mother’s liability coverage in arriving 
at its decision.!® Justice Barkett aptly 
observed that “Mullis permitted recov- 
ery notwithstanding that the father’s 
policy did not afford the son liability 
coverage when he drove the [vehicle] 
in which he was injured.”!7 Justice 
Barkett also pointed out that the ma- 
jority failed to “identify any legislative 
enactment to justify curtailing the 
broad legislative policy enunciated in 
Mullis and provided in section 
627.727(1).”18 

In the aftermath of Welker, attorneys 
must ask the following question when 
faced with a fact pattern similar to 
Welker: Do the liability portions of the 
resident relative’s insurance policy ap- 
ply to the particular accident? If the 
accident victim is driving his or her 
resident relative’s vehicle at the time 
of the accident, the liability portions 
of the policy insuring the vehicle apply. 
In this event, the accident victim could 
seek UM coverage under this policy, if 
the opposing driver was underinsured. 
Similarly, if the accident victim is 
driving a friend’s car with the owner’s 
consent, and the victim does not own 
an insured motor vehicle, then the 
victim can seek UM coverage under a 


resident relative’s policy. 

If, however, the accident victim is 
driving a motor vehicle that he or she 
owns and insures, and properly re- 
jected UM coverage, then the accident 
victim cannot seek UM coverage under 
a resident relative’s policy.19 The rea- 
son: The liability portions of the 
resident relative’s policy would not 
apply to the accident. The Supreme 
Court’s rationale for this result is that 
the resident relative’s insurer would 
have no expectation of providing UM 
coverage to anyone listed under the 
resident relative’s policy other than for 
accidents involving the “listed vehicles” 
under the policy.2° 

e Motorcycle Exclusions—A hotly de- 
bated and litigated topic under Florida’s 
UM statute has been whether a motor- 
cycle is a “motor vehicle” such that a 
person injured while operating one is 
not entitled to UM coverage under the 
owner/operator’s insurance covering 
other vehicles. In Grant v. State Farm 
Fire and Casualty Co., 636 So. 2d 936 
(Fla. 1994), the Florida Supreme Court 
answered this question in the affirma- 
tive, relying on Florida’s financial re- 
sponsibility law’s definition of a “motor 
vehicle.””2! Therefore, in cases involv- 
ing a motorcycle accident victim, the 
victim will not be able to seek UM 
coverage under any other policy but 
the one covering the motorcycle. The 
policy behind this holding is presum- 
ably grounded in fairness to carriers 
in allowing them to accurately assess 
their exposure. 

e Corporate Employee Exclusions— 
As Florida continues to grow, and the 
influx of new corporations continues, 
the issue of when a corporate employee 
is entitled to UM coverage under the 
corporation’s insurance policy becomes 
increasingly significant. In today’s busi- 
ness world, it is common practice for 
corporations to provide their employ- 
ees vehicles for the employees’ business 
use, personal use, or both. If an em- 
ployee is injured while operating an 
employer’s vehicle within the scope of 
his or her employment, the need for 
UM coverage is not as compelling since 
workers’ compensation would be a 
source of compensation for the victim’s 
losses. However, if the vehicle is avail- 
able to the employee for personal use, 
UM coverage may be the only protec- 
tion the employee has. This raises two 
issues: Who is the “named insured,” 
and who is entitled to properly reject 
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UM coverage under the policy insuring 
a corporate vehicle? 

To resolve the first issue, practition- 
ers must first look to the policy’s 
definition of “named insured.” For ex- 
ample, in American Fire and Casualty 
Co. v. Sinz, 487 So. 2d 340 (Fla. 4th 
DCA 1986), the son of a corporate 
executive was found to be entitled to 
UM coverage. The corporation’s insur- 
ance policies defined the “named 
insured” to include executive officers, 
and the policies extended UM to “any 
relatives of the named insured while a 
resident of the insured’s household.”22 
On the other hand, in Pearcy v. Trav- 
eler’s Indemnity Co., 429 So. 2d 1298 
(Fla. 3d DCA 1983), the plaintiff was 
vice president of the corporation to 
which the policy containing UM cover- 
age was issued. The plaintiff attempted 
to recover UM benefits for the death 
of his son, an employee of the corpora- 
tion, who was driving a corporate 
vehicle listed on the policy at the time 
of the accident. This policy, however, 
restricted the “named insured” to the 
corporate entity and any “family mem- 
bers related to the named insured.” 
Since a corporate entity cannot have 
any related family members, the court 
found that the victim’s father was not 
entitled to coverage, even though the 
deceased was a named operator of the 
insured vehicle.?3 

Regarding the question of who may 
properly reject UM coverage under a 
corporate policy, the Florida Supreme 
Court, in Lipof v. Florida Power and 
Light Co., 596 So. 2d 1005 (Fla. 1992), 
held that an employer is not obligated 
to provide an employee with the oppor- 
tunity to accept or reject UM coverage 
when the employer is self-insured for 
purposes of satisfying the requirements 
of Florida’s financial responsibility law. 
Lipof was provided insurance on his 
personal vehicle through an “employee 
vehicle agreement” with FPL, which 
provided $500,000 in bodily liability 
coverage. Lipof argued that this agree- 
ment was, for all practical purposes, a 
“motor vehicle liability policy” and, 
therefore, FPL was required to offer 
him UM coverage. The court rejected 
this argument,” and stated, “[wle rec- 
ognize there may be a strong public 
policy for requiring employers, who 
provide employees with bodily liability 
coverage on their personal vehicles, 
also to offer [UM] coverage. However, 
such a decision must come from the 


Legislature and not from this Court.”25 
The court’s decision in Lipof leaves 
unanswered the question of whether a 
corporate representative may still re- 
ject UM coverage on behalf of all 
employees when the company is issued 
a policy by an insurance company, as 
defined under F.S. §324.021(8). The 
Second District Court of Appeal has 
held that the corporate insured’s 
authorized representative may reject 
UM coverage on all corporate vehicles.26 
The result of these decisions is that 
many corporate employees are driving 
corporate-provided vehicles, unaware 
of their lack of UM coverage and result- 
ing potential uninsured risk. It would 
be prudent for the legislature to re- 
quire corporate employers to inform 
their employees that the vehicle he or 
she has been provided has no UM 
coverage. Furthermore, as a sound busi- 
ness practice, employers should explain 
the advantages of having UM coverage 
to employees to enable employees to 
make an informed decision whether to 
insure the vehicle separately with UM 
coverage, if the corporation does not. 


Conclusion 

To the dismay of many practitioners, 
the recent trend in UM decisions of the 
Florida Supreme Court appears to be 
inconsistent with the broad public pol- 
icy goals identified in Mullis. Without 
the sanction of the Florida Legislature, 
the Supreme Court has limited the 
availability of UM coverage in situ- 
ations in which one might have 
expected it to protect accident victims. 
While the issues surrounding the mo- 
torcycle and family exclusions appear 
to be settled, there is still room to 
litigate issues concerning the rejection 
of UM on employer-provided vehicles. 
In the authors’ view, the legislature 
should address these matters, to either 
change the course that the Supreme 
Court has apparently charted, or rede- 
fine the role UM will play in our society 
to a more limited one. 0 


1 Issues arising under Florida’s PIP stat- 
ute, §627.736, are beyond the scope of this 
article. 

2 1961 Fla. Laws 291, 292, Ch. 61-175 
§1 (codified at Fia. Star. §627.0851 (1961)) 
(renumbered at Fa. Star. §627.727 (Supp. 
1970)). 

3 Mullis v. State Farm Mutual Automo- 
bile Insurance Company, 252 So. 2d 229, at 
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234 (Fla. 1971). 

4 Id. at 232 (citing Fia. Star. §324.021(7) 
(1970) (renumbered as §324.151(1)(a)). Id. 

5 Id. at 232. The exclusion at issue 
stated that the policy’s UM coverage did not 
apply “ ‘to bodily injury to an insured while 
occupying or through being struck by a land 
motor vehicle owned by the named insured 
or any resident of the same household, if 
such vehicle is not an insured automobile, ” 
with “insured automobile” referring to the 
vehicles insured under Mr. Mullis’ policies. 
Id. For an in-depth analysis of what is 
considered a “motor vehicle,” see Denise 
Tamir, Grant v. State Farm Fire & Casualty 
Company-Finding Coverage for Motorcycles 
Under Florida Insurance Law: Has the “Good 
Neighbor” Moved?, 18 Nova L. Rev. 683 (fall 
1993). 

6 One court observed that “since the 
creation of the UM statute in 1961, it has 
been affected on 26 occasions by legislative 
enactments.” Quirk v. Anthony, 563 So. 2d 
716 (Fla. 2d D.C.A. 1990). 

7 Fra. Star. §627.727(1)(a). 

8 Fra. Smart. §627.727(1)(a). See also Trav- 
elers Ins. Co. v. Quirk, 583 So. 2d 1026 (Fla. 
1991) (holding that a “class II insured has 
standing to challenge the lack of a written 
rejection,” of UM coverage). 
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9 In those cases in which the accident 
was caused by a “phantom vehicle,” the 
accident victim need not be able to identify 
the vehicle, or come into physical contact 
with the phantom vehicle, to be entitled to 
UM coverage. See Brown v. Progressive 
Mut. Ins. Co., 249 So. 2d 429 (Fla. 1971). 

10 For example, in Fischer v. State Farm 
Mutual Automobile Insurance Co., 495 So. 
2d 909 (Fla. 3d D.C.A. 1986), the court, 
relying on Fria. Smt. §324.151, upheld a 
territorial restriction in the plaintiff's insur- 
ance policy, which limited UM coverage to 
accidents occurring in “the United States 
and its territories and possessions or Can- 
ada.” Since the restriction did not exceed 
the minimal restrictions found in §324.151, 
the court held that State Farm’s denial of 
UM coverage to its insured for an accident 
that occurred in New Zealand was proper. 

11 Mullis, 252 So. 2d 229. See also Salas 
v. Liberty Mutual Fire Ins. Co., 272 So. 2d 
1 (Fla. 1972) (policy exclusion denying UM 
coverage to insured’s minor daughter for 
injuries sustained while a passenger in a 
vehicle other than the insured’s was void 
as contrary to public policy). 

12 World Wide Underwriters Insurance 
Company v. Welker, 1994 WL 102650 at *2 
(Fla. March 31, 1994). 

13 The appellate court, in reversing the 
trial court’s order granting summary judg- 
ment to World Wide, stated that “[w]Jhen 
an insurance company purports to provide 
basic liability coverage to the named in- 
sured and the insured’s relatives, it cannot 
later exclude those relatives from uninsured 
motorist coverage.” Welker v. World Wide 
Underwriters Insur. Co., 601 So. 2d 572, 574 
(Fla. 4th D.C.A. 1992) (emphasis added). 

14 World Wide Underwriters Insurance 
Company v. Welker, 1994 WL 102650 at *3. 
= Id. at *6 (Barkett, C.J., dissenting). 

Id. 


17 Td. 

18 Td. at *6-7. 

19 Welker, 1994 WL 102650 at *5. The 
majority reached this result despite the fact 
that “counsel for the insurance company at 
oral argument conceded Welker’s rejection 
of [UM] coverage for his car is irrelevant.” 
See also Valiant Ins. Co. v. Webster, 567 So. 
2d 408 (Fla. 1990) (father of deceased son 
could not recover from his UM carrier for 
son’s death while a passenger in motor 
vehicle). 

20 Welker, 1994 WL 102650 at *5. 

21 Grant v. State Farm Fire and Casualty 
Co., 636 So. 2d 936 at 937. (Fla. 1994). The 
court relied on this definition due to the 
ambiguous nature of the policy definition 
at issue. 

22 American Fire and Casualty Co. v. 
Sinz, 487 So. 2d 340 (Fla. 4th D.C.A. 1986). 

23 Pearcy v. Traveler’s Indemnity Co., 429 
So. 2d 1298, at 1299 (Fla. 3d D.C.A. 1983). 
One might argue that the court should have 
upheld coverage. The insurance company 
drafted the definition, and as a matter of 
contract construction, ambiguous language 
is construed against the insurer and in 
favor of finding coverage. See, e.g., Kirsch 
v. Aetna Casualty & Sur. Co., 598 So. 2d 
109 (Fla. 2d D.C.A.), review denied, 601 So. 
2d 1 (Fla. 1992). 

24 The court cited §324.021(8), which de- 
fines “motor vehicle liability policy” as one 
“issued by any insurance company 
authorized to do business in this state.” 
Since FPL did not fall within this definition, 
the court reasoned that the agreement be- 
tween it and Lipof was not a motor vehicle 
liability policy. Lipof v. Florida Power & 
Light Co, 596 So.2d 1005, at 1007 (Fla. 
1992) (citing Fa. Star. §324.021(8) (1983)). 

25 Td. at 1008. 

26 See Byron v. Travelers Indemnity Co., 
601 So. 2d 1330 (Fla. 2d D.C.A. 1992). 


“You can’t buy loyalty. That’s what the chain is for.” 
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ENVIRONMENTAL & LAND USE LAW 


Estrogens in the Environment 


ake Apopka is one of Flor- 

ida’s largest lakes and a 

natural alligator habitat. 

In the past 10 years, 
however, Lake Apopka’s alligator 
population has declined sharply. The 
apparent genesis of this decline, estro- 
gen-mimicking chemicals in the envi- 
ronment, is curiously linked to many 
serious human health concerns. “Envi- 
ronmental estrogen” is a term scien- 
tists, journalists, and lately lawmakers, 
have assigned to chemicals found in a 
myriad of media that enter the body 
and mock its natural estrogen. Studies 
suggest that exposure to estrogen- 
mimicking chemicals may result in 
disease, reproductive difficulties, and 
birth defects. 

In 1984, the U.S. Fish and Wildlife 
Service reported a sharp decline in 
hatching rates for alligator eggs in 
Lake Apopka.! Those alligators that 
did hatch had deformed tails, heads 
and spines, and died soon thereafter.? 
Service biologist Frank Percival at first 
suspected periodic flooding of alligator 
nests.2 Eggs were sent to Patuxent 
Wildlife Research Center in Maryland,* 
where tests revealed residues of DDE, 
the breakdown chemical of DDT, in the 
egg embryos.® Investigators pointed 
to the Tower Chemical Superfund 
site on the south shore of Lake 
Apopka.® 

The Tower Chemical Company pro- 
duced pesticides from 1957 to 1981 at 
its plant on the south shore of Lake 
Apopka.” In July 1980, an unlined 
percolation/evaporation pond over- 
flowed, and Tower Chemical allegedly 
diverted the discharge to a nearby 
spray irrigation field (consisting of 
swamps and wetlands).® Alligator nests 
probably were located near the spill, 
thus the eggs were bathed in DDT.9 


This article is the 
winner of the 
Environmental and 
Land Use Law 
Section’s 1994 Dean 
Frank E. Maloney 
Memorial Writing 
Award 
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The U.S. Environmental Protection 
Agency records confirm that high lev- 
els of DDT and other chemicals con- 
taminated the groundwater around the 
site.1° The EPA suspects that Tower 
Chemical probably had been polluting 
the lake for years.!! 

Timothy Gross and Louis Guillette, 
University of Florida scientists, re- 
cently completed a laboratory study of 
the abnormalities of alligators and tur- 
tles in Lake Apopka.!2 The results 
strongly suggest that DDE and other 
chemicals act as xenobiotic estrogens. 
The alligators lay larger clutches, pro- 
ducing smaller, less healthy eggs.!4 
The chemicals also alter embryonic 
development of alligators and turtles, 


having a range of effects from deformi- 
ties to overly developed females and 
no males.}5 


Definition of 
Environmental Estrogens 

e The Difficulty in Defining—Dif- 
ficulty exists in precisely defining an 
environmental estrogen. Although scien- 
tists rapidly are compiling lists of chemi- 
cals that are estrogenic,!® the term is 
not limited to any one class of chemi- 
cals.17 Estrogenicity is a character- 
istic.18 Moreover, even if laboratory 
tests indicate that a chemical is estro- 
genic, there is no guarantee that the 
result will be the same once inside the 
body. Certain chemicals that appear 
only mildly estrogenic in the lab have 
strong estrogenic properties once 
metabolized by the body, and vice 
versa. 

e What Environmental Estrogens Do— 
The body contains natural estrogens 
that regulate sexual development and 
secondary sex characteristics.2° Mole- 
cules of estrogen adhere to hormone 
receptors to produce hormonal respon- 
ses.2! The difficulty occurs when chemi- 
cals having estrogenic properties enter 
the body and fill the hormone receptor, 
blocking the entry of the body’s natural 
estrogen. Two quite different effects, 
hormonal block or hormonal mimic, 
can then occur.22 Hormonal block re- 
sults when the foreign chemical does 
nothing more than prevent the natural 
estrogen from doing its job.23 Stunted 
sexual development could result. Hor- 
monal mimic results when the chemical 
acts as a “superestrogen,” producing a 
hormonal response far in excess of the 
body’s natural response.”4 Possible ef- 
fects of such excessive hormonal 
responses include over-development of 
sexual organs. 
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Scientific Documentation 
of Adverse Effects 

Surprisingly, the concept of estrogen- 
mimicking chemicals in the environ- 
ment is more than 15 years old. Scien- 
tists coined the term “environmental 
estrogen” in the 1970’s.2 It was not 
until the mid 1980’s, however, that 
studies produced any reliable data to 
support the hypothesis.26 In January 
1994, the National Institute of Envi- 
ronmental Health Sciences sponsored 
a major conference on environmental 
estrogens.27 Representatives from the 
U.S. Food and Drug Administration, 
the EPA, and the U.S. Fish and Wild- 
life Service, and over 300 researchers, 
biologists, and physicians from around 
the world attended. Scientists urged 
that estrogen-mimicking chemicals satu- 
rated our environment, affecting 
human and animal reproductive sys- 
tems. But no consensus exists in the 
scientific, business, or legal communi- 
ties about what, if anything, should 
be done. 

The occurrence of estrogens in the 
environment is not limited to the alli- 
gator population of Lake Apopka. Both 
humans and wildlife may be affected 
by environmental estrogens. Environ- 
mental estrogens appear in many me- 
dia, including pesticides approved for 
use in the United States,?8 and also in 
a wide variety of other products in 
common use, such as hair-coloring prod- 
ucts, toiletries, spermicides, alcoholic 
beverages,”9 and plastics.°° In humans, 
scientists further suggest connections 
between synthetic estrogens and de- 
creased sperm counts,?! breast and 
testicular cancer,?? endometriosis, de- 
formed or stunted reproductive or- 
gans,*° neurological defects, and low 
birth weights.*4 Impacting wildlife, in 
addition to deformed alligators and 
turtles, environmental estrogens ap- 
pear to be accountable for reproductive 
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difficulties in birds,** and mam- 
mals,?7 including the endangered Flor- 
ida panther.*8 

A major study performed by the U.S. 
Fish and Wildlife Service implicates 
estrogenic effects in another area of 
Florida—Perdido Bay in Northwest Flor- 
ida.39 The bay’s largest single source 
of freshwater is the Perdido River from 
the north. Numerous tributaries feed 
the bay in Florida, including the Eleven- 
mile Creek, which hosts a paper mill 
upstream from the bay.*° In response 
to citizen concern about pollution in 
the bay, the service reported in 1993 
on the chemical conditions of the bay. 
Although the report concludes that the 
Perdido Bay ecosystem is “generally 
free of toxic compounds,”4! it notes 
areas of concern that may implicate 
environmental estrogens. Moreover, the 
report acknowledges that “nothing is 
known about potential subtle impacts 
of dioxin to reproduction or to the 
survival of the fishes in the creek.”42 

For example, located on Elevenmile 
Creek running through Escambia 
County is the Cantonment mill.4* The 
bleaching process used in many paper 
mills produces chemical byproducts, 
which may include dioxin.44 A study 
performed in 1980 documented abnor- 
mal sexuality in fish downstream of 
the mill’s effluent discharge, although 
fish above the discharge appeared nor- 
mal.45 The study concluded that the 
“evidence strongly suggesti[ed] that 
some yet unidentified chemical or com- 
bination of chemicals associated with 
the paper-mill effluent exertfed] a 
strong androgenic effect upon [the 
fish]”46 A follow-up study in 1992 
continued to document the mascu- 
linization of fish downstream of paper 
mill effluent,4”7 but failed to identify 
the specific substance in the effluent 
believed to cause the change.*® The 
mill also commissioned studies of its 
own,*? which, according to the service’s 
report, revealed that, the “fish tissue 

. samples had [dioxin] concentra- 

tions . . . below the detection limit of 
1.0 [part per trillion].”5° 


Applicability of Statutes 

e Current Legislation—Neither fed- 
eral nor state legislation directly ad- 
dresses estrogens in the environment. 
Although pesticides appear to contain 
many estrogenic chemicals, the Fed- 
eral Insecticide, Fungicide, and 
Rodenticide Act®! does not require tests 


for estrogenicity in order to approve a 
pesticide for use in the United States; 
nor does the Federal Food, Drug, and 
Cosmetic Act5? consider estrogenicity 
in setting limits for traces of pesticides 
remaining on foods. Proposed legisla- 
tion, if passed, would require such 
tests. 

e Proposed Legislation—In 1993, 
U.S. Rep. Henry Waxman drafted U.S. 
House Bill 872 that would have modi- 
fied FIFRA and FFDCA to require 
testing of pesticides for estrogenicity.5% 
The bill died in the House.54 

On October 21, 1993, the Subcom- 
mittee on Health and the Environ- 
ment, a part of the House Committee 
on Energy and Commerce, held hear- 
ings on the relationship between 
estrogenic pesticides and adverse health 
effects.55 On March 18, 1994, Rep. 
Waxman, joined by Reps. Synar and 
Torres, proposed House Bill 4091, the 
Pesticide Food Safety Act of 1994.56 
This new bill was popular with 
environmentalists because it proposed 
not only to test pesticides for estrogeni- 
city, but also to phase out the highly 
offending chemicals within five years.5” 
The proposal prohibited the EPA from 
considering benefits to farmers when 
making safety and phase-out deci- 
sions.°8 

The Senate also considered the estro- 
genicity problem. Sen. Alfonse D’Amato 
and Sen. Daniel Patrick Moynihan in- 
troduced Senate Bill 1725, proposing 
to amend the Safe Drinking Water 
Act. The EPA would have had to pro- 
vide Congress, within one year of the 
bill becoming law, with a plan to test 
for estrogenic substances.59 Moreover, 
chemical manufacturers would have 
been required to perform tests to iden- 
tify estrogenic substances within two 
years.® Finally, within four years, the 
EPA would have had to issue findings 
and make recommendations for further 
research to evaluate possible health 
effects.§1 

The Clinton Administration also had 
a plan.®2 In contrast to the 1994 
Waxman bill, however, the administra- 
tion’s plan did not require phase-out 
of pesticides. The plan required the 
EPA to develop guidelines to determine 
which pesticides to test and to consider 
estrogenic and other hormonal effects 
when regulating a pesticide.® Addi- 
tionally, the plan used a health-based 
standard for pesticides in food.®4 

All of these proposals stalled in Con- 


| 


gress. The 103d Congress adjourned 
on October 7, 1994, passing no major 
environmental legislation. 

Regulation of pesticides in general 
is a heated area,® but not much focus 
has been given to the estrogenicity of 
chemicals in the states.®* During the 
1993-94 regular session of the Florida 
Legislature, six bills were introduced 
relating to pesticides.6? These bills, 
however, were not directed toward the 
estrogenicity problem. Florida law does 
not appear to require testing for estro- 
genicity.® 

California is a forerunner among 
states in addressing environmental es- 
trogens. On February 25, 1994, Sen. 
Hayden proposed California Senate Bill 
1937.69 This bill contained language 
similar to 1993 U.S. House Bills 872 
and 4091. The California Department 
of Health Services would identify xeno- 
biotic estrogens, contract with toxicolo- 
gists and epidemiologists to conduct 
research, establish testing for estro- 
genic effects, establish safe levels of 
human exposure, inform the public of 
risks, and phase-out xenobiotic chemi- 
cals, if necessary.”° The bill failed to 
pass the California Senate Committee 
on Health and Human Services.”! 


Societal Costs 

In one corner, some scientists and 
environmentalists have urged immedi- 
ate and swift attention to what they 
see as a global crisis.72 In the other 
corner, industry representatives have 
leveled accusations likening the “crisis” 
to witch hunts.” The remainder of the 
ring is riddled with scientists and oth- 
ers who urge caution and care to pre- 
vent overreaction. 

The attack on chlorine is a good 
example of the range of reactions in 
society. In 1993, some called for a ban 
on chlorine compounds because of its 
possible effect as a xenobiotic estrogen 
on humans and animals.74 DDT is in 
the chlorine family.”> The chlorine in- 
dustry naturally responded with pre- 
dictable alarm.” The chemical manu- 
facturing community, wary of what it 
considers a possible overreaction, has 
provided partial funding for its own 
studies.77 Chlorinated substances are 
used widely by the public, as are plas- 
tics, and many other products contain- 
ing the allegedly offending chemicals.78 
Any legislative response is likely to 
cause manufacturers higher costs in 
performing the required testing, han- 
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dling, phase-out, and development of 
substitutes, which might be less effec- 
tive than the chemical currently in use. 

Because many chemicals may be es- 
trogenic, testing each separately for 
estrogenicity may prove costly, time- 
consuming, and impracticable.”? And 
even assuming individual chemical test- 
ing for estrogenicity could be done, who 
would bear the burden—government 
or industry? Current government pol- 
icy appears to favor placing the “estro- 
genicity burden” on industry.® A sin- 
gle testing method, however, that would 
identify estrogenic effects, regardless 
of the chemical, would be more cost 
effective. For example, under the Clean 
Water Act, regulators use whole- 
effluent toxicity testing.8! Small fish 
or crustaceans are placed in mixtures 
of effluent and pure water. It is unnec- 
essary to know the composition of chemi- 
cals in the effluent. The surviving fish 
then are counted in order to measure 
the toxicity of the effluent.82 The use- 
fulness of this approach is not limited 
to toxicity testing, however. Several 
commentators have proposed a single 
test for bioaccumulation.83 The concept 
of using the estrogenic response could 
be key in the regulation of environ- 
mental estrogens. The authors of the 
1992 study of the Elevenmile Creek 
fish84 suggested that the mascu- 
linization response of the fish could be 
used to monitor the effectiveness of 
water quality and treatment proc- 
esses.85 Other studies have documented 
estrogenicity using a similar method. 
For example, scientists in the United 
Kingdom were able to test for estro- 
genic chemicals in the raw drinking 
water supply reservoirs by placing 


caged, male rainbow trout downstream 
of treated sewage effluent. United 
States regulators could use the same 
process, rather than forcing industry 
to test each chemical. Once estrogenic 
response is observed, then the burden 
could shift to the manufacturer or 
industry to determine what particular 
chemical is estrogenic. 


Conclusion 

It seems certain that exposure at 
some level to environmental estrogens 
causes health hazards. Some studies 
suggest that exposure to environmental 
estrogens has a strong feminizing ef- 
fect, others suggest a strong mascu- 
linizing effect. Whatever the ex- 
planation, it is clear that there are 
effects at high enough doses. 

A growing awareness exists among 
consumers, too. Since the NIEHS con- 
ference in January, newspaper report- 
ers have churned out article after arti- 
cle on the subject. As the public aware- 
ness increases, so will the calls for 
strict regulation, as well as perhaps 
toxic tort litigation. 

Some regulation of environmental 
estrogens seems imminent. Govern- 
ment representatives on both state and 
federal levels are drafting legislation. 
But legislative response must be pro- 
portionate to the limited body of scien- 
tific evidence available. Increased costs 
of regulation will be passed to the 
consumer. The additional cost may be 
outweighed, however, by the long-term 
reduction in health care costs associ- 
ated with the development of new dis- 
eases linked to environmental estro- 
gens. Scientists, journalists, lawmak- 
ers, and consumers should proceed with 
caution in order to balance the compet- 
ing interests involved. 0 
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Supp. 1994). 

52 21 U.S.C.A. §§301, et seg. (West 1972 
& Supp. 1994). 

53 H.R. 872, 103d Cong. Ist Sess. (1993). 

54 Search of WL BILLTRK database (May 
25, 1994). 

55 139 Cone. Rec. D1176-01, D1177, 103d 
Cong., 2d. Sess (1994); see also Cal. Env't 
Daily (BNA) (Oct. 25, 1993) (reporting on 
the hearings). 

56 140 Conc. Rec. E486-05, 103d Cong., 
2d. Sess. (1994) (introducing the Pesticide 
Food Safety Act of 1994). 

Td. 


58 Td. 

59 140 Conca. Rec. $5871-75, 103d Cong., 
2d. Sess. (1994); see also Charles V. Zehren, 
Senate Oks Cancer-Link Hunt, Newspay, 
May 19, 1994, at AO7. 

© Td. 

61 Td. 

62 Sen. Kennedy proposed the adminis- 
tration’s plan on May 19, 1994, as Senate 
Bill 2084. 140 Conc. Rec. S5293-02, S5301, 
103d Cong., 2d. Sess. (1994); see also Dan 
Fagin, Feds Target Group of Pesticides, 
Newspay, April 27, 1994, at A04. 

63 Fagin, supra note 62. 

64 Td. Essentially, this “would repeal the 
Delaney Clause of the FFDCA and replace 
it with a negligible risk concept.” Pesticides: 
Waxman Bill To Reform Food Safety Calls 
for Hazardous Chemical Phase Out, Daily 
Env't Rpt. (BNA), at d13 (March 21, 1994). 

65 A search of State Net Bill Tracking, a 
Westlaw database, for bills introduced dur- 
ing the 1993-94 regular sessions revealed a 
total of 259 bills touching upon the regula- 
tion of pesticides. 

66 Only the U.S. Congress and the State 
of California addressed estrogenicity speci- 
fically. Search of WL BILLS and WL 
BILLTRK databases (May 25, 1994). 

87 Fla. S.B. 1450 (1994) (the Agricultural 
Pesticide and Worker Safety Act, authored 
by Sen. Foley, passed the Senate and the 
House and went to Gov. Chiles on May 12, 
1994, for signature); (other bills authoring 
agriculture worker safety acts were Fla. 
H.B. 1673 (1994), drafted by Rep. Hill, and 
Fla. H.B. 1549 (1994), authored by Rep. 
Green) (essentially, the bills would require 
that agriculture workers receive informa- 
tion concerning the nature of the pesticides 
they are exposed to). See also Fla. H.B. 749 
(1994), Fla. S.B. 1488 (1994), Fla. S.B. 1488 
(1994) (relating to pest control operators), 
with Fla. H.B. 749 becoming law on May 


14, 1994, without the Governor’s signature. 

68 The only related Florida Administra- 
tive Code rule regulates information about 
cosmetic or beauty preparations containing 
estrogenic hormones. Preparations contain- 
ing estrogenic hormones may not be manu- 
factured, processed, packed, sold, or 
distributed in Florida unless its label bears 
adequate directions for use. Fia. ApMIN. 
Cope Ann. r. 10D-45.052 (Dept. of Health 
and Rehabilitative Services). 

69 §.B. 1937, Cal. Regular Sess. (1993). 

7 Id. 

7 The bill was amended on April 11, 
1994, and again on April 26, 1994. Search 
of WL BILLS & WL BILLTRK (May 25, 
1994). 

72 See, e.g., Weiss, supra note 30 (quoting 
University of California-San Francisco en- 
docrinologist, Pentti Siiteri: “[Tjhe potential 
is so huge for all kinds of reproductive 
problems that, by God, we have to get after 
this problem.”). 

73 See, e.g., Casey Bukro, Proposed Chlo- 
rine Clamp Angers Industry, Cuxicaco 
TRIBUNE, Feb. 13, 1994, at 5 (quoting Gene 
Wheeler, vice president of health, safety 
and environment for Clorox Co., describing 
the call for a ban on chlorine compounds as 
“whiplash”); Rae Tyson, Chlorine Ban Is 
Urged for USA, Canada, USA Topay, Feb. 
18, 1994 (quoting Joe Stearns of Dow Chemi- 
cal Co.: “Banning chlorine is an unscientific 
and unnecessary suggestion. . . .”). 

74 See, e.g., Glennda Chui, Chlorine Chemi- 
cals Causing Concern, Cancer, Deformities, 
Infertility, San Jose Mercury News, Nov. 8, 
1993, at 1A. 

7 WL Registry of Toxic Effects of Chemi- 
cal Substances (RTECS) database (May 25, 
1994). 

76 A ban on chlorine compounds is “reck- 
less and irresponsible. . . ” Bukro, supra 
note 73 (quoting Deborah Schwartz, a spokes- 
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woman for the Chlorine Institute, Inc., an 
international trade group); see also Chui, 
supra note 74 (quoting Brad Lienhart, man- 
aging director of the Chlorine Chemistry 
Council: “To take an arbitrary approach to 
a family of products numbering 15,000-plus 
and say they should be eliminated by a 
sweep of the broom, with no good, solid 
basis for taking that position, is absolutely 
absurd.”); Raloff, supra note 13. 

77 See, e.g., Weiss, supra note 30 (report- 
ing that the Chemical Manufacturers Asso- 
ciation and the National Agricultural 
Chemicals Association are providing sup- 
port for a study of DDT-exposed women in 
South Carolina). 

78 See, e.g., Wasu. Post, Feb. 22, 1994, at 
z04 (printing a letter from James B. Hen- 
dricks, associate director of media relations 
for the American Plastics Council: “[P]lastic 


packaging has a history of providing con- 
sumers safe and healthy products. . . .”). 

79 The sheer number of chemicals makes 
individual testing impracticable. The Ameri- 
can Chemical Society had given identifying 
numbers to 11,260,213 substances by the 
end of 1991. Williamson, supra note 5, at 
649 n.215. The EPA has documented over 
68,000 chemicals in use in the U.S. Id. at 
649 n.216 (citing 1990 statistics). 

80 See, e.g., 140 Conc. Rec. $5302, supra 
note 65 (quoting Sen. Kennedy “that the 
burden of proof that a pesticide is safe rests 
squarely on those seeking to use pesticides, 
not the public”). 

81 40 C.F.R. §122.2 (1992) (defining whole- 
effluent toxicity as “the aggregate toxic 
effect of an effluent measured directly by a 
toxicity test.”) 

82 See generally Richard L. Williamson, 
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Jr., & Dennis T. Burton, Use of Aquatic 
Biological Testing Under the NPDES Permit 
System To Reduce Toxic Pollution of the 
Chesapeake Bay, CONTAMINANT PROBLEMS AND 
MANAGEMENT OF LivING CHESAPEAKE Bay 
Resources (Shyamal K. Majumdar, et al., 
eds., 1987). 

83 See Williamson, et al., supra note 5. 
This proposal uses a log P screening tech- 
nique to test and regulate substances that 
bioaccumulate. “Log P is a measure of a 
substance’s tendency to remain in organic 
solvent . . . rather than to remain in water 
when the two liquids are thoroughly mixed 
and then separated.” Id. at 720. 

84 Davis & BorTong, supra note 47. 

85 Td. (cited in Brim, supra note 39, at 52). 

86 J.E. Harries, et al., Evidence of Oestro- 
genic Activity in U.K. Inland Waters (un- 
published conference abstract, on file with 
NIEHS). The test measured the increase in 
vitellogenin normally found in the plasma 
of mature female fish. Exposure of male 
rainbow trout for as little as three weeks 
to treated sewage effluent produced vitello- 
genin levels similar to that of a mature 
female fish. Researchers concluded that a 
strongly estrogenic chemical was in the 
effluent, without having to test specific 
chemicals. The results of the study indi- 
cated that the water reservoirs did not 
contain any measurably estrogenic sub- 
stances, while water in the River Lea, which 
receives treated sewage effluent, contained 
significant estrogenic substances. Id. 
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FAMILY LAW 


Addiction: How Should It Be Considered by 
Family Law Practitioners and Judges in 
Fashioning Equitable Distribution and 


ddiction has become a real 

factor which must be con- 

sidered in family law. 

Family law practitioners 
and judges must understand what ad- 
diction is. Then they must determine 
whether it can be used as a factor in 
allowing unequal distribution of mari- 
tal assets, allowing lump sum support 
awards for cause or both. Addiction is 
also a factor which critically impacts 
on post-judgment modification and en- 
forcement proceedings. Addiction can 
be a basis for justifying a reduction in 
modification proceedings, as well as a 
possible defense in enforcement ac- 
tions. 

This article begins with a definition 
of addiction from the medical and psy- 
chological models. Then the current 
Florida and other state laws are exam- 
ined to determine whether the law has 
developed within current medical and 
psychological definitions. Finally, it ana- 
lyzes how the authors believe the law 
should develop within the context of 
the current medical and psychological 
models. 


Defined Currently in Medical 
and Psychological Models 

The purpose of this discussion will 
be limited to addressing the disease 
concept of addiction, formulating an 
understanding of definitions of addic- 
tion, and exploring treatment implica- 
tions. Brower, et al. (1989) divides the 
models of chemical dependency for the 
purpose of clarification into basic and 
integrative models. Basic (single focus) 
models are defined as moral, learning, 
disease, self-medication, and social mod- 
els; integrative (multi-focused) models, 
containing elements from the basic 
models, as classified into the Alcoholics 
Anonymous, dual diagnosis, and biopsy- 
chosocial models. 


Support Schemes? 


Family law 
practitioners and 
judges must 
understand what 
addiction is, and 
determine whether it 
can be used in 
allowing unequal 
distribution of 
marital assets 


by Susana D. Gonzalez 
and Ben Vyzas 


The disease model of alcoholism and 
other drug dependencies is probably 
the dominant model among specialized 
treatment providers currently. Alcohol- 
ism as a disease has been officially 
endorsed by the American Medical As- 
sociation, American Psychiatric Asso- 
ciation National Association of Social 
Workers, The World Health Organiza- 
tion, The American Public Health Or- 
ganization, The National Council on 
Alcoholism, The American Hospital As- 
sociation, American Psychological As- 
sociation and The American College of 
Physicians (Gitlow, 1982). 

In examining addictive diseases it is 
important to understand the term “ad- 
dictive,’ coming from the Latin ad- 
dictur, means “to devote or to give one’s 
self up habitually to something”; dis- 
ease is a “definite morbid process hav- 
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ing a characteristic train of symptoms 
. . .it may affect the whole body or any 
of its parts and its etiology, pathology 
and progress may be known or un- 
known” (Kissin, 1977). 

The disease model proposes that the 
etiology of chemical dependency is un- 
known, but genetic and other factors 
are considered important (Schuckit, 
1985). The substance abuser is viewed 
as someone who is ill not because of 
an underlying disorder, but because of 
the disease of chemical dependency 
itself. The sine qua non of the disease 
is considered to be an irresistible loss 
of control over the substance. Once 
present, the disease is considered as 
always present, since there is no known 
cure; as such, the goal of treatment is 
complete abstinence as the disease is 
progressive and often fatal. 

Talbott (1986) describes alcoholism 
and other addictions as truly a pri- 
mary, psychosocial, and biogenetic dis- 
ease with those alcoholics and other 
drug addicts who understand, accept, 
and surrender to the disease precept 
having a significantly improved rate 
of recovery. 

The medical definition of any dis- 
ease, including alcoholism and other 
drug addictions, is an abnormal state 
of health distinguished by five specific 
characteristics: 

1) It must be a primary condition, 
not a secondary symptom. 

Udel, et al. (1983) noted that 94 
percent of all physicians and lawyers 
evaluated for alcoholism and other ad- 
dictions did not have a dominant, pri- 
mary psychiatric diagnosis to account 
for their compulsivity, the primary 
symptom of their disease. Patients con- 
tinue to drink and use repeatedly and 
compulsively as it destroys and adver- 
sely affects their lives, even though the 
94 percent exhibit a normal psychiatric 


= 
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profile and have no underlying psychi- 
atric disorder. 

2) There are specific anatomic and 
physiological changes. 

Alcohol and drugs affect almost every 
organ system in the body either di- 
rectly or indirectly, which can easily 
be measured utilizing sophisticated 
screening and diagnostic tests readily 
available in today’s technology. 

3) The disease carries a recognizable 
set of signs and symptoms which permit 
accurate diagnosis. 

There are a variety of “curves,” de- 
picting the signs and symptoms of 
alcohol and other drugs based on the 
pioneering work of E.M. Jellineck 
(1952). 

4) The disease carries a predictable, 
progressive course. 

The course of this disease is progres- 
sive, chronic, relapsing, and lethal if 
untreated. (Vaillant, 1983). 

5) There are established etiologic 
agents or causes responsible for this 
disease. 

Though not specifically defined for 
alcoholism and other drug addictions, 
the agent is the substance, the host is 
the individual, and the environment is 
the culture or the community in which 
the individual resides. 

At this point, it is important to 
arrive at an operational definition of 
dependence, which would allow us to 
proceed to diagnosis and subsequent 
treatment. Drug or alcohol abuse re- 
fers to the use of a psychoactive (mind- 
altering) substance outside of an ac- 
cepted norm or standard for a particu- 
lar society. For example, recreational 
use of certain drugs is generally ac- 
cepted for relaxation or to complement 
a certain event. Thus, alcohol, caffeine, 
nicotine, and even cocoa leaf are ac- 
cepted in certain societies under cer- 
tain conditions (Giannini, et al. 1986). 
However, when the substance becomes 
the center of the person’s life, abuse is 
present. “Addiction” refers to a preoc- 
cupation with the acquisition of the 
drug, continued use despite adverse 
consequences, recurrent use pattern, 
relapse after abstinence, and an inabil- 
ity to control/reduce the use effectively. 

The third edition (revised) of The 
Diagnostic and Statistical Manual of 
Mental Disorders (DSM-III-R) specifies 
criteria for dependence. 

e At least three of the following must 
be present: 

1) Substance often taken in larger 
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amounts or over a longer period than 
intended (Compulsion): 

2) Persistent desire or one or more 
unsuccessful efforts to cut down or to 
control use (Loss of Control); 

3) A great deal of time spent in 
activities necessary to get substance 
(e.g., theft), taking the substance, or 
recovering from the effects (Time With 
Substance); 

4) Frequent intoxication or with- 
drawal symptoms when expected to 
fulfill major role obligations at work, 
home or school or when substance use 
is physically hazardous (e.g., driving 
while using) (Interference With Role 
Obligations); 

5) Important social, occupational or 
recreational activities given up or re- 
duced due to use (Progressive Neglect); 

6) Continued substance use despite 
knowledge of having a persistent or 
recurrent social, psychological, or physi- 
cal problem that is caused by or exacer- 
bated by use (Continued Use Despite 
Adverse Consequences); 

7) Marked tolerance: need for mark- 
edly increased amounts of the sub- 
stance (at least 50 percent) to achieve 
intoxication or desired effect or mark- 
edly diminished effect with continued 
use of the same amount (Tolerance); 

8) Characteristic withdrawal symp- 
toms (Withdrawal); or 

9) Substance taken to relieve/avoid 
withdrawal symptoms (Relief Use). 

e Some symptoms of the disturbance 
have persisted for at least six months, 
or have repeatedly occurred over a longer 
period of time. 

Virtually any medical or psychiatric 
symptom can be caused by drugs or 


alcohol. The psychiatric syndromes pro- 
duced by drugs/alcohol include mania, 
depression, anxiety disorders, person- 
ality disorders, schizophrenia, eating 
disorders, delirium, and dementia (or- 
ganic mood disorder). The more com- 
mon medical syndromes include gastro- 
intestinal, cardiovascular, endocrinolo- 
gical, traumatic, rheumatological, and 
dermatological diseases. These condi- 
tions are produced either during the 
period of drug intoxication or with- 
drawal (Giannini & Miller, 1989). 

Having defined the disease of addic- 
tion and developed an operational de- 
finition of dependency, we must now 
focus on the human toll of this disease. 
Addiction permeates every facet of our 
society, affects all socio-economic, cul- 
tural, educational, professional, and 
age groups though some appear to be 
at higher risk than others. 

Alcohol has been implicated in the 
four leading causes of accidental death 
in the U.S.: motor vehicle crashes, 
falls, drowning, and fire/burns. Re- 
search indicates that 20-36 percent of 
suicide victims have a history of alco- 
hol abuse or were drinking shortly 
before their suicide (Roizen, 1982), and 
that alcohol tends to be associated with 
suicides that are impulsive rather than 
premeditated. The belief in a link be- 
tween alcohol and crime certainly has 
a long history and the abuse of spouses 
by their partners or abuse of children 
by their parents continues to be high- 
lighted in both media and literature 
alike. Addiction has been referred to 
as “the billion dollar hangover,” with 
its effects on employment due to poor 
performance, absenteeism, accidents, 
termination/retraining, and illegal ac- 
tivities to support use (e.g., embezzle- 
ment) just to name a few “symptoms.” 

For chemically dependent persons, 
treatment is not only encouraged but 
should be facilitated by any means 
available including mandated treat- 
ment. The components of treatment 
include management of withdrawal, 
long-term management of dependent/ 
recovery, and prevention of relapse. 
The appropriate treatment goal is ab- 
stinence from any/all mood-altering 
substances utilizing a variety of phar- 
macological interventions, psycho- 
therapy, and counseling including Al- 
coholics Anonymous/Narcotics Anony- 
mous, Al-anon/Naranon, and available 
behavioral training programs. Family 
members must, of necessity, become 


actively involved in treatment in order 
to significantly improve the rate of 
recovery for patient and family alike. 

Treatment is a broad-based process 
with interventions directed both at 
changing the use behavior itself, and 
at changing the chemically depend- 
ent’s environment and other life 
problems in ways to maintain sobriety. 
Approaches such as social skills train- 
ing, family and marital therapy, and 
relapse prevention techniques focus on 
both drinking behavior and life circum- 
stances. 


Florida and Other States 
Follow the Models? 

e Initial Dissolution Proceedings 

In initial dissolution proceedings in 
no-fault states, the first issue is whether 
evidence of a party’s addiction is ad- 
missible. If admissible, for what pur- 
poses can the evidence be used? Florida 
allows the court to hear evidence of a 
party’s addiction only for the purpose 
of determining whether the addiction 
caused a dissipation of the assets to 
justify unequal distribution of assets 
in determining whether alimony should 
be awarded, and in determining 
whether there should be an award of 
assets as lump sum support for cause.! 

F.S. §61.075 (1991) states: A court 
may consider “any other factors neces- 
sary to do equity and justice between 
the parties” in making an equitable 
distribution of marital property. In 
particular, misconduct of a spouse 
which results in dissipation of marital 
assets may be considered in devising 
an equitable distribution scheme. 

The Florida Supreme Court has also 
recognized that evidence of drug and 
alcohol use which has contributed to a 
depletion of the marital assets should 
be admitted in helping the trial court 
in devising equitable distribution 
awards. Noah v. Noah, 491 Se. 2d 1124 
(Fla. 1986).2 Failure by the court to 
consider the extent to which the hus- 
band’s drug addictions dissipated the 
marital resources was a basis for rever- 
sal on appeal. Huntley v. Huntley, 578 
So. 2d 890 (Fla. lst DCA 1991). Un- 
equal distribution cannot be made by 
classifying such a distribution as spe- 
cial equity. Gallagher v. Gallagher, 399 
So. 2d 75 (Fla. 5th DCA 1981). 

Those states which have squarely 
addressed this issue have followed Flor- 
ida law by requiring courts to consider 
the factor of addiction, not in determin- 


ing fault, but rather to be used by the 
court to determine whether the addic- 
tion has resulted in a dissipation of the 
family resources.® 

Even in states where the concept of 
fault is still relevant, the issue which 
must be determined is whether the 
conduct in question is egregious or 
nonegregious. To be egregious, the mis- 
conduct must be “uncivilized as to 
bespeak of a blatant disregard of the 
marital relationship ... misconduct 
that shocks the conscience of the Court 
thereby compelling it to invoke its 
equitable power to do justice between 
the parties.” Blickstein v. Blickstein, 
99 A.D. 2d 287 (2d Dept. 1984). “A 
Judge, therefore, in determining 
whether particular conduct amounts 
to egregious marital fault must decide 
whether the social interest compro- 
mised by the offending spouse’s con- 
duct is so fundamental that the court 
is compelled to punish the offending 
spouse by affecting the equitable dis- 
tribution of the marital assets.” Mc- 
Cann v. McCann, 593 N.Y.S. 2d 917 
(NY 1993). Addiction in these cases 
was not considered egregious conduct. 

Florida and other states have also 
found evidence of addiction must be 
considered by the court in determining 
whether the support obligation should 
be awarded to the payee in a lump sum 
from the payor/addict’s portion of as- 
sets. Florida courts have ordered pay- 
ment of support in advance by ordering 
sequestration of the equity in an incar- 
cerated addict’s assets for the purpose 
of securing payment of alimony, child 
support, or medical insurance for the 
parties’ child(ren).* Other states have 
implied it is within a court’s discretion 
to impose controls on the method of 
payment used to pay the payee/addict 
spouse in order to ensure the support 
will be properly used by the payee/ 
addict. Clapper v. Clapper, 674 S.W. 
2d 656 (Mo. Ct. App. E.D. 1984). The 
authors have found no cases in which 
a payee/addict was denied support be- 
cause of the addiction. 

e Posi-Judgment Modification and 
Enforcement Proceedings 

In post-judgment modification pro- 
ceedings, addiction of a payor has been 
found to be an involuntary act and as 
such, is a factor which the court may 
consider in reducing a payor/addict’s 
obligation to pay support. Haas v. Haas, 
503 So. 2d 1389 (Fla. 4th DCA 1987). 
It is not clear whether addiction would 


be a basis for terminating a support 
obligation. Further, the addiction of 
the payee has not been found to be a 
basis for modification of a previous 
support award. The courts have indi- 
cated that they may consider the addic- 
tion of the payee as a factor in granting 
only a modest increase in support when 
the modification action is initiated by 
the payee for an increase.® 
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It is clear addiction is a defense 
against imposing the sanction of incar- 
ceration in civil contempt proceedings 
unless the payor has the present abil- 
ity to purge themselves of the con- 
tempt. Sanctions other than incarcera- 
tion may be imposed.® 

The current law recognizes addiction 
as a disease. This current law in large 
part follows the current medical and 
psychological model. The current law 
does not address the issue of addiction 
being a treatable progressive disease 
which can result in death. Courts do 
have an obligation to consider these 
elements in developing future law. 


Medical and Psychological 
Models in Future Law 

e Initial Dissolution Proceedings 

It is clear the medical and psycho- 
logical models define addiction as a 
disease and therefore should be consid- 
ered an involuntary act by the addict. 
Addiction can also be treated and con- 
trolled. If not treated, addiction will 
continue to cause physical and psycho- 
logical deterioration of the addict which 
can ultimately lead to death. 

The courts must consider each initial 
dissolution proceeding on a case-by- 
case basis and not apply any strict 
bright-line rules in distributing assets 
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or awarding lump sum support. While 
an addict may have caused a dissipa- 
tion in the marital assets, there should 
not be an automatic unequal distribu- 
tion of the assets. The court must 
consider what role the nonaddictive 
spouse had in condoning or encourag- 
ing the addiction which resulted in 
asset dissipation. If a nonaddictive 
spouse has allowed or encouraged the 
addict to engage in the addiction with- 
out any attempt by the nonaddict to 
seek treatment, then it would seem the 
court should not unequally distribute 
assets because of dissipation. If addic- 
tion is considered a disease, then it is 
contradictory to punish an addict when 
no attempt at intervention was at- 
tempted by the nonaddict. Obviously, 
if the nonaddictive spouse was not 
aware of the addictive behavior, they 
should not be penalized for not inter- 
vening in the addict’s treatment or 
recovery. 

In determining sequestration of an 
addict’s assets or ordering lump sum 
support, the court must determine 
whether the addict has progressed in 
the disease to the point when treat- 
ment and prognosis is good. If an 
addict is in treatment and has a good 
prognosis for recovery, then it would 
again be a form of punishment to 
divest the addict of assets or award 
lump sum support. The court can in- 
stead reserve ruling on this issue and 
order an addict to seek treatment and 
present evidence of recovery and prog- 
nosis before sequestering the addict’s 
assets or ordering lump sum support 
awards. If the addict does not comply 
with treatment, then the court can 
take the more radical steps to ensure 
the family’s support obligation is met. 
Courts should award lump sum sup- 
port only when the evidence clearly 
establishes the addict’s disease has 
progressed to the extent that, within a 
degree of medical and psychological 
probability, support to the payee would 
be endangered without a lump sum 
support award. 

e Post-Judgment Modification and 
Enforcement Proceedings 

It is critical the courts recognize the 
need to allow an addict the opportunity 
to seek treatment in modification pro- 
ceedings on a case-by-case basis. The 
courts should grant temporary abate- 
ment or modification of support if an 
addict is in or seeking treatment at the 
time they file their petition for abate- 
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ment or modification. 

The court should also grant a tempo- 
rary abatement or modification contin- 
gent on the addict complying with 
court-ordered treatment and sobriety 
maintenance. The addict should be 
required to prove ongoing compliance 
on a weekly or monthly basis to the 
court. The court must properly grant 
a permanent modification of support if 
the addict’s disease has progressed to 
the extent the addict would be unable 
to earn an income similar to that 
earned at the time of the initial order. 
The court should not impute income to 
payor when treatment and continuing 
sobriety are not probable within a 
degree of medical or psychological cer- 
tainty. 

In enforcement proceedings the 
courts can order incarceration and al- 
low the addict to purge by beginning 
immediate treatment and recovery. If 
the addict refuses treatment, then the 
court should order incarceration until 
the addict commences treatment as a 
purge. If such treatment is not likely 
to be successful, incarceration should 
not be ordered unless there is a current 
ability to purge. 


Conclusion 

It is clear the medical and psycho- 
logical models have defined addiction 
as a disease. It is not as clear whether 
the current family law is in complete 
harmony with medical and psychologi- 
cal definitions. However, legal pre- 
cedent and scientific data exist to jus- 
tify the future developments in law in 
a direction which have been suggested 
by the authors. Future laws should be 
oriented to encouraging treatment and 
recovery. Treatment and recovery of 
the addict is ultimately the only way 
the courts can provide both payees and 
payors the opportunity to continue to 
maintain a reasonable standard of liv- 
ing and avoid ongoing litigation. 0 
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BUSINESS LAW. 


From the Mailroom to the Boardroom: 


Deason and the Scope of the Attorney- 
Client Privilege in the Corporate Context 


ttorneys routinely object 
to the disclosure of infor- 
mation based on a claim 
of attorney-client privi- 
lege. What appears to be a basic con- 
cept in many instances, however, can 
be a thorny issue when the client is a 
corporation and the communication is 
between an employee of the corpora- 
tion and the corporation’s attorney. 
This is particularly true for the state 
court practitioner who until recently 
had little or no guidance as to the 
parameters for determining whether a 
particular communication between coun- 
sel and an employee within a corpora- 
tion is privileged and under what cir- 
cumstances a communication loses its 
privileged character. The Supreme 
Court of Florida recently attempted to 
provide that guidance in Southern Bell 
Tel. & Tel. Co. v. Deason, 632 So. 2d 
1377 (Fla. 1994), by articulating guide- 
lines for the application of the attorney- 
client privilege to communications be- 
tween corporate clients and counsel. 
Borrowing from federal court opin- 
ions, the court in Deason enunciated a 
five-pronged test for determining the 
circumstances under which the attor- 
ney-client privilege protects com- 
munications between corporate employ- 
ees and corporate counsel. The follow- 
ing analysis of the history of the attor- 
ney-client privilege in the Florida 
corporate arena, the federal decisions 
on which the Florida Supreme Court 
relied in formulating its new test, and 
the five-pronged test itself demonstrates 
that the court has rendered much 
needed guidance in determining the 
ability of a corporation to withhold 
information on the basis of the attorney- 
client privilege when the subject com- 
munications are between counsel and 
corporate employees, especially employ- 
ees other than officers and directors. 


Through Deason, 
the Supreme Court 
of Florida has made 

great strides in 
formulating a test 

which provides 
specific criteria for 

determining 
whether 
communications are 
privileged 


by Ted C. Craig and 
Michael.J. Higer 


The Deason Test 

The holding in Deason constitutes 
the Florida Supreme Court’s first ar- 
ticulation of the reach of the attorney- 
client privilege within the ranks of a 
corporate entity. Such a decision was 
long overdue. There are only a handful 
of Florida appellate decisions which 
specifically address the issue of a cor- 
poration’s ability to claim the attorney- 
client privilege.| Moreover, none of 
these decisions confronts the issue of 
the extension of the privilege to com- 
munications between counsel and lower- 
echelon employees who have no input 
into corporate management, decision- 
making, or policy. The Florida Su- 
preme Court, in Deason, finally estab- 
lished a test which can be applied to 
all corporate employees regardless of 
their rank. 
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In Deason, the court analyzed. 
whether the attorney-client privilege 
protected numerous documents and re- 
cords, including internal audit records, 
statistical analyses, statements of em- 
ployees, and work notes of employees 
that were all generated by Southern 
Bell in response to an investigation by 
the Public Service Commission. The 
court also examined whether the privi- 
lege encompassed deposition testimony 
directed at discovering the contents of 
the Southern Bell employee statements. 
In order to analyze the issues pre- 
sented on appeal, the court enunciated 
the following test for determining 
whether the attorney-client privilege 
protects a particular corporate commu- 
nication: 

1) The communications would not 
have been made but for the contempla- 
tion of legal services; 

2) The employee making the commu- 
nication did so at the direction of his 
or her corporate superior; 

3) The superior made the request of 
the employee as part of the corpora- 
tion’s effort to secure legal advice or 
services; 

4) The content of the communication 
relates to the legal services being ren- 
dered, and the subject matter of the 
communication is within the scope of 
the employee’s duties; and 

5) The communication is not dis- 
seminated beyond those persons who, 
because of the corporate structure, need 
to know its contents.? 

Applying this test tu the documents 
and testimony in question, the Florida 
Supreme Court held that the only in- 
formation constituting communications 
subject to the attorney-client privilege 
were employee statements made di- 
rectly to counsel and subsequent work 
notes of counsel regarding these state- 
ments.? In addition, the court held that 


x 


public counsel could not get through 
the backdoor what it could not get 
through the front by compelling deposi- 
tion testimony reflecting the contents 
of the employee statements. The crux 
of the court’s holding was its finding 
that the employee statements were 
privileged despite emanating from 
lower-level employees and being dis- 
seminated to managers in Southern 
Bell’s human resources department. 
The court held that privileged state- 
ments communicated to those who had 
a “need to know” did not lose their 
privileged character simply because 
they were disclosed to a lower-level 
employee.* The court stated: “Counsel 
had a duty to render legal services to 
the company, and in turn, the company 
has a right to internal business use of 
privileged documents generated by its 
own company employees.”5 

Thus, the court made it clear that 
lower-echelon employees can engage 
in privileged communications, and such 
communications can remain privileged 
if disclosed to other employees who 
require the information for the per- 


formance of their duties. 

The Deason test is significant not 
only in its precedential value but also 
in its underpinnings. The Florida Su- 
preme Court both dispensed with the 
“control group test,’ which has lin- 
gered in American jurisprudence for 
years and is reflected in prior opinions 
of Florida’s appellate courts,® and es- 
tablished standards for determining 
when communications between corpo- 
rate counsel and employees are privi- 
leged. Through an analysis and cri- 
tique of the leading federal opinions 
on this issue, the court formulated a 
test which affects a balance between a 
legitimate application of the privilege 
in deserving scenarios and an unfet- 
tered, sweeping application which lends 
itself to abuse. 


Rejection of the 
“Control Group” Test 

Since it was first articulated in City 
of Philadelphia v. Westinghouse Elec. 
Corp., 210 F. Supp. 483 (E.D. Pa. 
1962), the “control group test” has 
generally served as the benchmark for 
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analyzing the applicability of the attor- 
ney-client privilege in the corporate 
context. Westinghouse involved a deter- 
mination of the applicability of the 
attorney-client privilege to statements 
made by nonmanagerial employees of 
Westinghouse to Westinghouse’s gen- 
eral counsel during counsel’s investiga- 
tion of the underlying facts of a law- 
suit. Noting first that the lower court 
erred in not recognizing a corporation’s 
ability to claim the attorney-client privi- 
lege, the court went on to hold that 
communications between counsel and 
an employee are privileged only if the 
employee is either: 1) in a position to 
control or take part in a decision 
concerning action taken by the corpo- 
ration on advice of counsel, or 2) an 
authorized member of a body or group 
with the authority to take such action.? 
Thus, regardless of the circumstances 
giving rise to the communication, un- 
der the “control group” test, communi- 
cations with employees who are out- 
side of the “control group” are not 
privileged. 

The rationale behind such a restric- 
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tive test is the fundamental premise 
that a corporation operates through its 
management and officers because they 
are the persons who regularly speak 
for the corporation. In Deason, the 
court soundly rejected this premise and 
the narrow teachings of Westinghouse. 

Agreeing with the U.S. Supreme 
Court’s opinion in Upjohn Co. v. United 
States, 449 U.S. 383 (1981), the Florida 
Supreme Court in Deason aptly noted 
that while upper-echelon management 
makes business decisions, it is “the 
non-control group employees” who “are 
frequently the ones responsible for im- 
plementing those decisions.”6 

The U.S. Supreme Court’s Upjohn 
decision was pivotal to the Florida 
Supreme Court’s formulation of the 
Deason test because Upjohn quashed 
the prevalent notion that only employ- 
ees in control of corporate affairs could 
be involved in privileged communica- 
tions. Construing the federal attorney- 
client privilege,? the Court in Upjohn 
held that communications with mid- 
level and lower-level employees are 
rightfully encompassed by the privi- 
lege. The Court noted that these em- 
ployees: 
{Clan, by actions within the scope of their 
employment, embroil the corporation in se- 
rious legal difficulties, and it is only natural 
that these employees would have the rele- 
vant information needed by corporate coun- 
sel if [counsel] is adequately to advise the 
client with respect to such actual or poten- 
tial difficulties.!° 

Upjohn failed, however, to articulate 
any criteria for determining the condi- 
tions under which such communica- 
tions are privileged. This shortcoming 
left uncertain exactly what constituted 
a confidential communication in the 
corporate context and under what cir- 
cumstances a communication was pro- 
tected.!! Upjohn, thus, did not provide 
adequate guidance as to when and just 
how far the privilege extended down 
the corporate ladder. 


The Zone of Silence 

Because the Court in Upjohn did not 
articulate any criteria for analyzing 
the attorney-client privilege in the cor- 
porate context, there existed concern 
with the potential for an unrestricted 
application of the privilege. If the at- 
torney-client privilege extends to lower- 
echelon employees as well as officers 
and directors, corporations could effec- 
tively protect most communications by 
simply routing them through counsel 


and creating a “zone of silence.” This 
concern was strongly voiced in an oft- 
cited case predating Upjohn: Radiant 
Burners, Inc. v. American Gas Ass’n, 
207 F. Supp. 771 (N.D. Ill. 1962), rev’d, 
320 F.2d 314 (7th Cir. 1963). In Radi- 
ant Burners, the court erroneously held 
that the attorney-client privilege did 
not extend to corporations at all. The 
court was reluctant to find that the 
privilege applied to corporations for 
fear that if corporations could exercise 
the privilege they would insulate their 
activities by simply discussing them 
with attorneys regardless of whether 
the corporation needed or sought legal 
advice. 

Although acknowledging the need to 
guard against the “zone of silence,” the 
court in Deason also recognized the 
need for the privilege. The court com- 
mented that a corporation can only act 
through its agents in response to legal 
advice, whereas an individual can re- 
spond personally. The court further 
observed that a corporation seeks and 
relies on advice of counsel more often 
than an individual.!° Accordingly, the 
court sought to create a test that allows 
for an expansive application of the 
privilege when a corporation is seeking 
legal advice but prohibits routinely 
using counsel to shield all communica- 
tions regardless of the need for legal 
advice. 


The “Subject Matter” 
Test and Deason 

The Deason court’s solution to the 
“zone of silence” dilemma is to judi- 
cially evaluate whether the communi- 
cation at issue was made in a context 
which demonstrates that the corporate 
representative was seeking or receiv- 
ing legal advice as a part of corporate 
duties. The court specifically relied on 
two federal decisions in formulating its 
own test: Harper & Row Publishers, 
Inc. v. Decker, 423 F.2d 487 (7th Cir. 
1970), aff'd per curiam in an equally 
divided court, 400 U.S. 348 (1971), and 
Diversified Indus., Inc. v. Meredith, 
572 F.2d 596 (8th Cir. 1977). 

In Harper & Row, the Court of Ap- 
peals for the Seventh Circuit rejected 
the control group test as “not wholly 
adequate” and articulated two criteria 
for privileged employee communica- 
tions with corporate counsel.!4 The 
court held that employee communica- 
tions are privileged when: 

1) The employee makes the commu- 
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nications at the direction of the em- 
ployee’s superiors; and 

2) The subject matter upon which 
the attorney’s advice is sought by the 
corporation and dealt with in the com- 
munication is the performance by the 
employee of the duties of his or her 
employment.15 

Although this test is quite restrictive 
in its requirement that the subject 
matter not simply relate to the em- 
ployee’s duties but be the employee’s 
duties, it is a well-reasoned departure 
from the control group test. 

In Diversified, the Court of Appeals 
for the Eighth Circuit went further and 
listed five factors to be considered in 
determining if the subject matter of a 
communication falls within the pur- 
view of the privilege. Using Harper & 
Row as a benchmark, the court called 
its test a “modified Harper & Row 
test,” essentially expanding the second 
Harper & Row criterion and adding 
three additional factors, as follows: 

1) The communication was made for 
the purpose of securing legal advice; 

2) The employee making the commu- 
nication did so at the direction of the 
employee’s corporate superior; 

3) The superior made the request so 
that the corporation could secure legal 
advice; 

4) The subject matter of the commu- 
nication is within the scope of the 
employee’s corporate duties; and 

5) The communication is not dis- 
seminated beyond those persons who, 
because of the corporate structure, need 
to know its contents. 

Applying this test, the court in Di- 
versified held that employee interviews 
conducted by counsel were privileged 
communications. 

A comparison of the tests articulated 
in Diversified and Deason demonstrates 
that they are virtually identical; the 
Deason test could essentially be dubbed 
a “modified Diversified test.” The only 
differences lie in factors 1 and 4. The 
change to factor 1 is arguably simply 
one of semantics: from “made for the 
purpose of securing legal advice” to 
“would not have been made but for the 
contemplation of legal services.” Use 
of the word “contemplation” in the 
Deason test could, however, signify an 
intention to expand the privilege to 
efforts to seek legal advice when an 
attorney-client relationship does not 
exist. Such an interpretation, however, 
is not apparent from the language 


> 
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alone. 

The modification to factor 4 is more 
substantial. Requiring that the content 
of the communication be within the 
scope of the employee’s duties and 
relate to the legal services rendered, 
the Deason test limits the privilege to 
essential communications alone. The 
Diversified test is not so restrictive in 
its language, only requiring that the 
subject matter be within the scope of 
the employee’s duties. Thus, in Florida, 
communications claimed to be privi- 
leged must bear directly on the legal 
representation. Communications re- 
lated solely to business operations or 
otherwise extraneous communications 
made in conjunction with privileged 
communications cannot be shielded un- 
der a privilege umbrella. Where the 
Diversified court may have tacitly en- 
compassed such a prohibition in its 
test, the Florida Supreme Court makes 
it an explicit component of the Deason 
test. 


Understanding the Deason Test 
The five prongs of the Deason test 
address numerous concerns inherent 
in extending the attorney-client privi- 
lege to corporations and, further, to 
noncontrol group employees. The re- 
sult is a workable and well-balanced 
test. As with any rule, however, there 
is a degree of ambiguity which leaves 
room for varying interpretations. This 
ambiguity does not necessarily dimin- 
ish the value of the test, but merely 
leaves several elements to be further 
refined by the appellate courts. An 
analysis of each factor independently 
reveals the intended purpose and po- 
tential refinement of each. 
1) The communication would not have 


been made but for the contemplation of 
legal services. 

This prong addresses the most fun- 
damental concern in extending the privi- 
lege to corporate employees and corpo- 
rations in general: abuse of the privi- 
lege to shield corporate communi- 
cations. The “zone of silence” can be 
eradicated if courts are vigilant in 
ascertaining the reason for the commu- 
nication with counsel. Thus, this factor 
requires that the employee must have 
an expectation of assisting counsel or 
receiving legal advice. It would seem, 
however, that the reasonableness of 
the employee’s expectation is not inte- 
gral to this factor because Florida courts 
have long held that communications 
made under a subjective belief of legal 
representation remain privileged.!7 The 
court’s use of a simple “but for” stan- 
dard, a fairly broad standard, supports 
such an interpretation. Thus, the courts 
will apply a mere subjective causal 
relationship test as opposed to a more 
exacting reasonableness standard. 

2) The employee making the commu- 
nication did so at the direction of his 
or her corporate superior. 

The goal of this factor is to summa- 
rily exclude unauthorized employee com- 
munications with counsel from the pro- 
tections afforded by the attorney-client 
privilege. The intentions of the em- 
ployee, discussed above, are rendered 
irrelevant if the employee’s “superior” 
does not authorize the communication. 
In effect, this prong may be the start- 
ing point for the Deason test, preclud- 
ing review of the other factors if not 
initially satisfied. 

Unfortunately, this prong is the most 
problematic of the five factors and 
cannot always act as a dispositive, 


controlling consideration as written. 
The requirement that a “superior” di- 
rect the employee to communicate with 
counsel is fraught with ambiguities. 
This prong’s most obvious shortcoming 
is its failure to provide for an employee 
with no superior. For example, a chief 
executive officer may be ostensibly 
autonomous when making day-to-day 
business decisions. Is he or she, thus, 
free to consult with counsel at will? 
Or, does the board of directors have to 
direct the communication in order to 
satisfy this prong? Do the sharehold- 
ers? These same unanswered questions 
persist for lower-level employees who 
are charged with complete autonomy 
in handling a particular matter on 
behalf of the corporation, including 
obtaining legal advice when needed. 
Does such general authority satisfy 
this prong? The test is simply not clear 
as to when a high-level employee is at 
liberty to communicate with counsel 
absent supervisory instruction. This 
lack of clarity could be extremely troub- 
ling to counsel who consults with 
corporate heads about legal matters 
on a routine basis. 

A more general flaw in this factor is 
its failure to define “corporate supe- 
rior” in terms of corporate hierarchy. 
It is obvious that an employee’s imme- 
diate supervisor may instruct him or 
her to speak with counsel. Left unan- 
swered, however, is whether a senior 
vice president may instruct a desk 
clerk to speak with counsel; the degree 
of separation between them is so vast. 
Moreover, it is even less evident 
whether a senior vice president of a 
different division within the same cor- 
poration could instruct a desk clerk to 
speak to counsel. The “corporate supe- 
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rior” label is simply too vague. 

This prong also ignores the role of 
in-house corporate counsel. In many 
instances, in-house counsel doubles as 
a corporate officer. This begs the ques- 
tion whether these roles are mutually 
exclusive under the Deason test. Could 
in-house counsel approach an employee 
as both a “superior” and corporate 
counsel? It would appear to undermine 
the test if in-house counsel could ap- 
proach and interview an employee with- 
out authorization because he or she is 
a “superior” on the corporate chain. In 
its current state, the test does not 
adequately address the status or role 
of this common corporate actor. 

3) The superior made the request of 
the employee as part of the corporation’s 
effort to secure legal advice or services. 

At first blush, this prong of the test 
seems somewhat redundant to the first 
two. Its focus on the motivation of the 
superior rather than the communicator 
sets it apart from the preceding crite- 
ria. When the first two criteria concen- 
trate on the motivation behind the 
making of the communication, this 
prong addresses the intentions of the 
superior authorizing the communica- 
tion. It is not enough for a superior to 
instruct an employee to speak with 
counsel. The superior must make such 
a request in an effort to secure legal 
advice. 

This prong further helps to 
distinguish between corporate efforts 
and personal efforts to consult with 
counsel. If the communication would 
not have been made but for the contem- 
plation of legal services and the supe- 
rior directing that the communication 
be made did so as part of the corpora- 
tion’s effort to secure legal services, 
then the communication is certainly 
one made for corporate purposes rather 
than personal purposes. Once this bench- 
mark is reached, the content of the 
communication, as opposed to its con- 
text, can be examined more fully. 

4) The content of the communication 
relates to the legal services being ren- 
dered, and the subject matter of the 
communication is within the scope of 
the employee’s duties. 

This prong contains two distinct in- 
quiries. It first examines the confor- 
mity of the communication to the legal 
services being rendered. It next inves- 
tigates the relationship between the 
communicator and the subject matter, 
presumably to ensure that the commu- 
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Absent the Deason 
test, it could be 
argued that 
dissemination of a 
privileged 
communication to 
employees of the 
corporation operates 
as a waiver of the 
privilege 


nicator is not discussing matters be- 
yond his or her sphere of influence. The 
first inquiry is significant in its effort 
to preclude extraneous communications 
from protection, much like the first 
prong of the Deason test. Here, how- 
ever, the examination is more narrow. 
The broad “but for” standard applied 
to the communicator’s intentions is 
supplemented by a more narrow rela- 
tionship requirement. The actual con- 
tent of the communication must be 
confined to subject matter relevant to 
the legal representation. 

The second inquiry is integral to the 
Deason test. It operates as a check on 
corporate attempts to protect commu- 
nications with counsel which do not 
have a logical rationale. For example, 
it would make little sense for a desk 
clerk in research and development to 
participate in a confidential communi- 
cation with counsel regarding a slip 
and fall accident which occurred on the 
sidewalk in front of the building that 
he or she did not witness. It would not 
be within the scope of his or her duties 
to take note of or report such activity. 
Prohibiting privilege claims under such 
circumstances, the Deason test endeav- 
ors to constrain the “zone of silence.” 
An employee cannot engage in privi- 
leged communications about subjects 
which do not fall within the employee’s 
normal employment duties. 

5) The communication is not dissemi- 
nated beyond those persons who, be- 
cause of the corporate structure, need 
to know its contents. 

Legal advice is commonly the subject 
of internal corporate communications. 
The advice of counsel is routinely gath- 


ered by higher-echelon employees and 
passed down the corporate chain. In 
many cases, the information must be 
disseminated within the corporate en- 
tity in order to act on the advice of 
counsel. The final prong’s recognition 
of these corporate realities stands as a 
progressive aspect of the Deason test. 
The Florida Supreme Court for the 
first time acknowledges that privileged 
communications and legal advice are 
not restricted to corporate officers. 

If the first four components of the 
test have been met, and a privileged 
communication is found to exist, the 
communication will maintain its privi- 
leged status if it is divulged to other 
employees, those who “need to know.” 
Appearing restrictive, this qualifica- 
tion is actually quite broad. The em- 
ployee who “needs to know” could be 
of the lowest corporate level because 
he or she is the one who must imple- 
ment corporate policy or strategy on a 
basic level. Under Deason, an employee 
may confer with counsel and impart 
the communication to all other employ- 
ees who are affected by or charged with 
implementation of the legal advice. 
The only qualification is that they 
“need to know.” 

The effect of this inclusion is to 
obviate the waiver argument which 
can arise when a privileged communi- 
cation is disclosed to a third-party. If 
a privileged communication is volun- 
tarily disclosed to another party by the 
client, it is generally no longer privi- 
leged.18 Absent the Deason test, it 
could be argued that dissemination of 
a privileged communication to employ- 
ees of the corporation operates as a 
waiver of the privilege. Now, such an 
argument will fail when the communi- 
cation is divulged for corporate pur- 
poses to other employees who need to 
know its contents because of their 
corporate roles. 


Conclusion 

Prior to Deason, a corporation had 
little or no guidance for determining 
whether any of its communications 
with counsel were privileged, and if so, 
the extent of that privilege. Through 
Deason, the Supreme Court of Florida 
has made great strides in formulating 
a test which provides specific criteria 
for making that determination. Al- 
though the test appears in general to 
provide workable guidelines, it is read- 
ily apparent that the test is by no 
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means perfect and in need of further 
refinement. That refinement will come 
from the lower courts as they grapple 
with issues raised by the attorney- 
client privilege and begin to apply the 
Deason test. 0 

1 See Tail of the Pup, Inc. v. Webb, 528 
So. 2d 506 (Fla. 2d D.C.A. 1988) (holding 
that communications between former officer 
and corporate counsel are privileged); Russell 
& Axon v. B & W Lid., Inc., 444 So. 2d 457 
(Fla. 5th D.C.A. 1983) (holding that testi- 
mony and corporate minutes concerning 
communications with counsel are privileged); 
Boyles v. Mid-Florida Television Corp., 431 
So. 2d 627 (Fla. 5th D.C.A. 1983) (while 
privilege protects conversations between gen- 
eral manager and counsel with regard to 
corporate decisions, it does not protect from 
discovery the rationales behind decisions), 
aff'd, 467 So. 2d 282 (Fla. 1985); Burnup & 
Sims, Inc. v. Pledger, 352 So. 2d 85 (Fla. 4th 
D.C.A. 1977) (Downey, J., dissenting) (privi- 
lege should apply to communications be- 
tween the president of a corporation and 
other high-ranking officers in which the 
president discussed these communications 
with corporate counsel). 

2 Southern Bell Tel. & Tel. Co. v. Dea- 
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son, 632 So. 2d 1377, 1383 (Fla. 1994). 

3 Although finding that only a portion 
of the information in question was subject 
to the attorney-client privilege, the court 
found that the work-product doctrine pro- 
tected from discovery most of the otherwise 
unprivileged information. 

: Deason, 632 So. 2d at 1386. 

Id. 

6 See Tail of the Pup, Inc. v. Webb, 528 
So. 2d 506, 507 (Fla. 2d D.C.A. 1988) (“The 
power to exercise the corporate lawyer- 
client privilege rests with the corporation’s 
management.”); Burnup & Sims, Inc. v. 
Pledger, 352 So. 2d 85, 87 (Fla. 4th D.C.A. 
1977) (Downey, J., dissenting) (privilege 
should apply to communications between 
counsel and those “assisting the corporate 
head in making a serious corporate deci- 
sion”). 

7 City of Philadelphia v. Westinghouse 
Elec. Corp., 210 F. Supp. 483, 485 (E.D. Pa. 
1962). 

8 Deason, 632 So. 2d at 1381. 

9 Fep. R. Evip. 501 provides: “the privi- 
lege of a witness [or] person . . . shall be 
governed by the principles of the common 
law as they may be interpreted by the 
courts of the United States...” 

10 Upjohn Co. v. United States, 449 U.S. 


383, 391 (1981). 

11 Deason, 632 So. 2d at 1382. 

12 Radiant Burners, Inc. v. American Gas 
Ass’n, 207 F. Supp. 771, 774 (N.D. Ill. 1962), 
rev'd, 320 F.2d 314 (7th Cir. 1963). Other 
courts have expressed similar concerns. See 
First Chicago Int'l v. United Exchange Co., 
125 F.R.D. 55, 57 (S.D.N-Y. 1989) (“extend- 
ing the privilege to corporations risks creat- 
ing an intolerably large zone of sanctuary 
since many corporations continuously con- 
sult attorneys”). 

13 Deason, 632 So. 2d at 1383. 

14 Harper & Row Publishers, Inc. v. 
Decker, 423 F.2d 487, 491 (7th Cir. 1970), 
aff'd per curiam in an equally divided court, 
400 U.S. 348 (1971). 

15 Td. at 491-92. 

16 Diversified Indus., Inc. v. Meredith, 
572 F.2d 596, 609 (8th Cir. 1977). 

17 Cf. Keir v. State, 11 So. 2d 886, 888 
(Fla. 1943); Dean v. Dean, 607 So. 2d 494, 
496-97 (Fla. 4th D.C.A. 1992); Hoyas v. 
State, 456 So. 2d 1225, 1228 (Fla. 3d D.C.A. 
1984). 

18 Savino v. Luciano, 92 So. 2d 817, 819 
(Fla. 1957); Hoyas v. State, 456 So. 2d 1225, 
1229 (Fla. 3d D.C.A. 1984); Hamilton v. 
Hamilton Steel Corp., 409 So. 2d 1111, 1114 
(Fla. 4th D.C.A. 1982). 


Bar News in June. 


Barbara Sanders Memorial 
Awards for Legal Writing 


The Florida Bar Journal gives cash awards annually 
from an endowment set up in memory of Barbara 
Sanders by attorney Barrett Sanders, former chair of 
The Florida Bar Journal and News Editorial Board. 


A first place award is presented each June, and 
second and third place awards are given at the 
discretion of the judges. Judges select winners from 
those articles published in the Journal between May 
and April of each 12-month period. 


The Florida Bar Journal Editorial Board screens the 
articles and selects finalists for submission to a panel 
of judges. Winners will be announced in The Florida 


Judges select winners according to writing quality, 
substantive quality, style, and degree of difficulty. 
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ecording artists and song- 
writers enter into various 
kinds of agreements 
which require different 
calculations of royalty streams. Both 
in the negotiation and litigation stages, 
the artist’s counsel must understand 
the methodology of these calculations. 
This article will explore whether suc- 
cess, via records sold, translates into 
actual dollars in the artist’s pocket. 


Bases for Royalties 

Most recording contracts calculate 
royalties on the basis of net sales in a 
six-month period, calculated and pay- 
able within three months. The typical 
recording agreement allows the record 
company the right to deduct actual 
returns, as well as a percentage of 
records sold (and anticipated to be 
returned) to calculate net sales upon 
which the artist is to be paid a royalty. 
The concept of reserves is common 
since all record companies operate on 
a consignment basis and cannot ascer- 
tain the ultimate amount of returns 
that they will have. As a general rule, 
sales have accrued if they have been 
invoiced before the accounting period 
has closed and returns are properly 
deductible if they are actually sent 
back and received within said term. 

Absent an express contract provision 
allowing for return reserves, the record 
company should not be able to estab- 
lish a reserve in calculating net sales. 
However, most recording contracts sim- 
ply allow for the taking of “reasonable” 
reserves. In such case, the record com- 
pany is limited by its prior established 
policy and industry custom. Industry 
customs vary in pop, Latin, rap, and 
other music, but may be as high as 40 
percent of records sold. An artist’s 
counsel should negotiate for a specific 
limitation as to the amount of reserves 
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which the record company can take. 
In determining whether the reserves 
taken are reasonable, artists’ counsel 
must consider whether the record com- 
pany calculates the reserve on gross 
or net sales. For example, a record 
company sells 10 records and two are 
returned. The contract provides for a 
reserve of 30 percent. Most computer 
royalty software packages used by in- 
dependent record companies calculate 
reserves on gross sales. However, al- 
lowing the record company to apply a 
reserve on gross sales and then deduct 
actual returns is, in effect, a “double- 
dipped deduction” since the concept of 
the reserve reflects future anticipated 
actual returns. An approach fairer to 
the artist would be to allow the record 
company to apply the reserves against 
the gross and then reduce the reserves 
by actual returns. A compromise posi- 
tion is to apply the reserve against the 


net, i.e., sales less actual returns. 

The issue of reserves is not necessar- 
ily one of deductions, but rather, 
deferred income. This is because re- 
cords that are held in reserve must 
ultimately be liquidated or else the 
record company has unfairly taken 
artificial deductions against the ar- 
tist’s royalties. Most artfully negotiated 
recording contracts provide a specific 
provision for the liquidation of reserves, 
typically over two or four accounting 
periods. Absent an express provision, 
a reasonable liquidation policy must 
be established by the record company 
which should be tied to the company’s 
return policy. For example, most re- 
cord companies establish a policy for 
the period of time within which the 
buyer has the right to send unsold 
records back to the company either for 
cash or for a credit against future 
purchases. The liquidation of reserves 
follows the assumption that records 
shipped out are no longer subject to 
return given the passage of time fol- 
lowing the date of shipment. Thus, all 
reserves should be liquidated and add- 
ed to gross sales as soon as the return 
period expires. 


“Free Goods” or 
Records Given Customers 
(Without Payment) 

Free goods are used as an incentive 
to customers to induce their purchase 
of a record they might otherwise forego. 
The typical recording agreement pro- 
vides that no royalties are due or 
payable when records are given away 
free or sold for less than 50 percent of 
the record company’s posted wholesale 
list price. There are two separate and 
distinct concepts relating to free goods. 
The first relates to records truly given 
away free of charge, such as to a 
motion picture company, radio and 


television stations, disc jockeys, or re- 
cord pools in order to help promote 
sales of the record. The second concept 
of free goods relates to a form of 
discounting in which record companies 
give incentives to buyers whereby re- 
cords are sold on the basis of the buyer 
paying for a percentage of the actual 
units shipped. For example, the buyer 
may pay for 90 units even though he 
or she actually receives 100 units. This 
concept was derived as an alternative 
to a record company’s selling records 
at a discounted price. However, this 
policy amounts to a further reduction 
in the royalty base price upon which 
the royalty rate for the artist’s royal- 
ties is calculated. In the negotiating 
stage, the artist’s counsel should at- 
tempt to obtain from the record com- 
pany a concession with regard to a 
fixed ceiling on the number of free 
goods which may be distributed. Al- 
though the ceiling may not be 
applicable in terms of the number of 
records upon which the record com- 
pany may actually give away, the 
ceiling can be used as a limitation for 
the amount of free goods which the 
record company may take as a deduc- 
tion in computing the artist’s royalties. 

Another cause for concern is when a 
record company distributes records as 
“free goods,” but for resale when such 
goods are tied to the sale of albums of 
other artists for purposes of selling 
such other artists’ albums. For exam- 
ple, a record company that has two 
artists may allow for a promotion 
whereby for every five albums of artist 
1 the purchaser buys, one free record 
of artist 2 is given. Artist’s counsel 
should, in the negotiation stage, at- 
tempt to restrict such practice. Absent 
an express restrictive clause, artist 2 
may have a difficult time i) establish- 
ing that such practice did occur and ii) 
convincing a judge or jury that this 
transaction creates an obligation on 
the part of the record company to pay 
artist 2 a royalty on a record given as 
“free goods.” However, it is this author’s 
opinion that a royalty is due to artist 
2 even though the record company is 
not directly paid for such “free goods.” 


Apportioning 
Returned Records 

The recording contract should deal 
with the issue of whether returned 
records are deemed all royalty-bearing, 
or whether some of the returned re- 


cords are free goods. If, for example, 
records given as free goods are shipped, 
and subsequently returned and gross 
sales are reduced for those returns, 
then the artist’s record royalty account 


is unfairly prejudiced. For example, if. 


the record company establishes a pol- 
icy that 10 out of every 100 records 
shipped are deemed free goods, then if 
100 records are returned, the artist’s 
royalty account should be debited with 
respect to only 90 records. This policy 
should be applied even absent an ex- 
press provision. 


Deductions Against Gross 
Royalties Due the Artist 

The following items are typically 
defined as deductible costs, recoupable 
against the artist’s royalties: 

e Union Scale Payments to the Art- 
ist. Advances for minimum fees paid 
to union members, including the artist, 
for recording sessions, so called “ses- 
sion fees.” 

e Recording Costs. Most recording 
contracts allow the record company to 
take deductions for all items which are 
“customarily treated in the recording 
industry as recording costs.” While this 
certainly includes studio rental, equip- 
ment rental, session fees, cartridge 
(tape) expenses, mixing, mastering, lac- 
quering, producer advances, and 
engineering fees, some record compa- 
nies are creative in deducting other 
nonstandard items. Areas of concern 
deal with travel and living expenses 
not directly related to the recording of 
an album, promotional costs, video pro- 
duction costs, pressing costs, certain 
album design costs, and touring ex- 
penses. Typically, tour support and 
related items are deductible only to the 
extent that the contract specifically 
provides for deductions for “advances 
for tour support.” Travel expenses are 
deductible only to the extent they are 
incurred directly during the production 
of an album. 

e Packaging Costs. Most recording 
contracts provide for a deduction for 
packaging costs (i.e., album artwork, 
design, concept, photos, and manufac- 
turing) via a percentage of the sales 
price. The typical percentages (on re- 
tail) are 10 percent for singles and 
vinyl albums, 20 percent for tapes, and 
25 percent for CD’s. The theory upon 
which these costs are deductible re- 
lates back to the early days of the 
music industry when artists were 


deemed to receive a royalty for the disk 
and not the packaging which contained 
the disk. Some record companies at- 
tempt to take a further deduction for 
nonstandard packaging such as double- 
fold albums, picture disks, or colored 
vinyl. Absent an express provision, the 
artist’s counsel should object to the 
record company’s attempt to deduct 
these actual costs in addition to the 
percentage deduction as a classic double- 
dip recoupment. The record company 
may, however, attempt to overcome 
this problem by having the artist pre- 
approve the nonstandard packaging 
deduction as a special artist request 
and have the artist’s consent that such 
additional expense shall be deductible 
against the artist’s record royalty ac- 
count. 

e Video Expenses. Most recording 
agreements provide that 100 percent 
of the video production costs are de- 
ductible from video rental income, and 
all or a percentage of the net negative 
balance is otherwise deductible from 
the artist’s record royalty account. This 
“cross-collateralization” must be speci- 
fically provided in the recording 
agreement or else it should not be 
allowed. The issue of the deductibility 
of video production expenses stems 
from an artist’s argument that videos 
are not commercially viable as a profit- 
able venture but rather, should be 
treated as promotional and advertising 
costs which typically are not deductible 
against the artist’s record royalty ac- 
count and are an expense of the record 
company. Some regional record compa- 
nies attempt to deduct all promotional 
expenses and under that approach, 100 
percent of video production expenses 
should be recoupable against the ar- 
tist’s record royalty account. Absent 
an express provision allowing for all 
or a portion of deductible expenses, 
industry custom is not to allow video 
deductions. 

e Apportionment for Joint Record- 
ings. Most recording artist agreements 
provide for an apportionment to the 
extent that an artist does not appear 
as the sole featured artist on a particu- 
lar record. 

Absent an express provision to the 
contrary, the recording costs related 
to the joint recording should be appor- 
tioned in the same fashion that the 
royalties are calculated. For example, 
if two artists appear on one record, the 
royalties must be divided in half. Each 
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artist should receive 50 percent of the 
gross royalties credited to their artist’s 
record royalty account and a corre- 
sponding deduction for only 50 percent 
of the total recording costs related to 
such record. If, however, the second 
artist has a lower record royalty rate 
than the first artist, that first artist 
should not receive a full reduction or 
proration, but rather 50 percent of the 
second artist’s royalty should be re- 
duced from the first artist’s full royalty 
rate. 

e Advances. Most recording contracts 
provide that any advances paid to the 
artist are deemed a deduction against 
the artist’s record royalty account. Even 
absent an express provision, any ad- 
vances paid in the form of royalties or 
other cash support payments would 
otherwise be deductible. 

e Sampling Expenses. In today’s high 
technology markets, artists frequently 
use samples (copied musical sound 
bites) in creation of new music. Fees 
must be negotiated in advance for use 
of these samples. There are two li- 
censes to be obtained, one from the 
owner of the particular recording (typi- 
cally a record company) and one from 
the owner of the publishing rights to 
the underlying composition. The first 
license fee is expressed in terms of a 
stated fee. The second fee is based on 
a percentage of the mechanical royalty. 
Only the first fee is deemed a recording 
cost which is properly deductible 


“| threatened them with my antitakeover 
shareholder rights and invoked the law of 
reciprocity. Luckily, none of them knew 
what that meant either.” 


Typically, the 
artist’s counsel may 
negotiate for an 
increase in the 
royalty rate as the 
sales increase, so- 
called “sales bumps” . 


against the artist’s record royalty ac- 
count. 

If the artist fails to clear a sample 
and an infringement suit is filed which 
results in a liability to the record 
company, a corresponding deduction is 
usually created against the artist’s 
record royalty account, because most 
recording agreements contain indem- 
nity provisions regarding delivery of 
the recorded material. 

e Other Expenses Incurred on the 
Artist’s Behalf. Most standard record- 
ing agreements allow deduction of 
expenses “incurred on the artist’s be- 
half” The specific clause only allows a 
record company to deduct third party 
payments such as rent, clothes, and 
other expenses made for the artist. 
This clause does not allow conversion 
of nondeductible record company ex- 
penses such as promotional, advertis- 
ing, and pressing costs into deductible 
expenses on the theory the artist is 
benefited by such expense. 


Calculation of Net 
Recording Artist Royalties 

All recording agreements provide for 
the calculation of gross royalties based 
upon a percentage of either the whole- 
sale price or retail price of records sold. 
This rate would then be multiplied by 
the gross units sold and reduced to the 
extent that the artist is not paid on 100 
percent of sales. If the recording agree- 
ment is an “all in” deal (meaning that 
the producer’s royalty is included in 
the artist’s royalty), the royalty rate is 
further reduced by the percentage (or 
points) given to the producer. 

Absent an express provision provid- 
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ing for a reduction of the royalty rate 
for the producer, the artist’s royalty 
rate should not be reduced for royalties 
paid to a producer, although fees or 
advances paid to a producer are typi- 
cally deductible as a recording cost. 

Typically, the artist’s counsel may 
negotiate for an increase in the royalty 
rate as the sales increase, so-called 
“sales bumps.” For example, counsel 
may negotiate that the royalty rate 
shall increase by one percent of the 
wholesale price for each 250,000 units 
sold. Absent an express provision to 
the contrary, these increased royalty 
rates are applied on a prospective ba- 
sis, meaning that the increased royalty 
rate is calculated for each incremental 
unit over and above the threshold 
amount and is not based on a recalcu- 
lation of the royalties from records sold 
under the threshold amount. 

e Foreign Sales. Most recording con- 
tracts provide for a lower rate (or a 
percentage of the U.S. rate) on foreign 
sales from certain territories. Each 
record company uses different means 
of foreign distribution. Some record 
companies have their own affiliate com- 
panies established in certain territories, 
while others use foreign licensees. For 
example, the foreign rate in territories 
sold by licensees may be 50 percent of 
the U.S. royalty rate, whereas sales 
through the record company affiliates 
may be at 75 percent. However, absent 
an express provision reducing the roy- 
alties on foreign sales, the full royalty 
rate should be payable on all foreign 
sales. See Thomas v. Gusto Records, 
939 F.2d 395 (5th Cir. 1991), which 
holds that absent an express royalty 
rate, the record company owes the 
artist 50 percent of the gross amount 
received from the revenue source. 

e Royalty Reductions. Most record- 
ing contracts provide for a reduction 
in the royalty rate on sales of mid-price 
records, units sold on post exchanges, 
records sold through record clubs, and 
so-called cut-out records. Assuming that 
the artist has no prior approval over 
such sales, the artist’s only ability to 
determine if such sales have in fact 
occurred is to analyze the actual in- 
voices to determine the selling price of 
such records. 

e Apportionment for Compilation 
Records. Most recording contracts pro- 
vide for an apportionment clause in 
which other artists’ recordings are put 
on a compilation album with a particu- 


ca 
oF 
ey 
/ 
es 
| 
3 


lar artist. 

In reviewing such provisions, the 
artist’s attorney and accountant should 
analyze two things: i) whether the 
other artist to whom the recording 
company claims is entitled to a royalty 
is under a contract obligating the re- 
cording company to pay a royalty; and 
ii) whether such other artist is entitled 
to a royalty based on the same or a 
lower royalty rate. If the rate for the 
second artist is lower, the record com- 
pany should be prevented from claiming 
a full reduction in the first artist’s 
royalty. The artist’s attorney and ac- 
countant must make sure that all 
deductible costs of the compilation al- 
bum are prorated in the same manner 
as the gross royalties. 


Calculation of 
Songwriter’s Royalties 

If your client is a songwriter as well 
as a performer, you need to analyze a 
second royalty stream with regard to 
the payment of mechanical royalties 
which are due the artist from the 
record company pursuant to Federal 
Copyright Statutes. Songwriters are 
entitled to two basic royalty streams. 
Royalties for public performance of the 
work, which is administered by three 
performing rights societies (ASCAP, 
BMI, and SESEC), are not considered 
here. Mechanical royalties are derived 
from use of a song in “devises serving 
to reproduce the composition mechani- 
cally” (i.e., records, tapes, and CD’s). 
The principal payors of mechanical 
royalties are record companies. 17 
U.S.C. §115(a)(1). The rate for me- 
chanicals is set by the Copyright 
Royalty Tribunal (a joint proposal of 
the National Music Publishers Associa- 
tion, the Songwriters Guild, and the 
Recording Industry Association of Amer- 


ica). The “statutory” or compulsory 
rate is based upon the greater of a flat 
fee (per song, per record) or a per- 
minute, per-song, per-record rate. The 
rate has changed every other year and 
as of January 1, 1994, is the greater 
of 6.6 cents per song, or 1.25 cents per 
minute or fraction thereof. 

These fees are shared equally be- 
tween the songwriter(s) and the 
publishing company(ies). If there is no 
designated publishing company, the 
artist is entitled to receive the entire 
fee. 

Absent a clause reducing the statu- 
tory mechanical rate, the artist is to 
be paid the full statutory mechanical 
rate on each record mechanically repro- 
duced. (You should note that the 
calculation is different from an artist’s 
record royalties which are calculated 
on net records sold.) Nevertheless, some 
record companies attempt to pay me- 
chanicals on records sold rather than 
records produced. 

Most recording artist agreements pro- 
vide for a reduction in the statutory 
mechanical rate, typically, at 75 per- 
cent of the minimum compulsory license 
rate. Some record companies may also 
negotiate to pay the mechanical rate 
on less than 100 percent of the com- 
positions on an album, e.g., pay 
mechanicals on only 10 singles, 
notwithstanding the fact that there 
may be more than 10 compositions on 
an album. 

An area of concern is when the artist 
does not write his or her own material. 
If the recording agreement provides 
that the maximum aggregate mechani- 
cal royalty will not exceed three- 
fourths of the statutory rate, and if, in 
fact, the artist is unable to obtain a 
three-fourth rate when it decides to 
record a cover tune or record another 
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author’s work, then 25 percent of the 
mechanical rate paid to the author and 
the publishing company will actually 
be taken as a deduction against the 
artist’s royalties. Artists’ counsel should 
always analyze the royalty statement 
and determine if the record company 
paid mechanical royalties on free goods. 
Absent an express provision to the 
contrary, full mechanicals must be paid 
on all free goods, inventory, returns, 
and discounted sales. 

The copyright statute provides that 
mechanical royalties must be calcu- 
lated and paid on a quarter-annual 
basis, rather than a semi-annual basis 
typically provided for in recording art- 
ists’ royalty calculation agreements. 
Absent an express provision regarding 
the timing of the payment of mechani- 
cals (as opposed to record royalties), 
the quarterly annual requirement is 
applicable. 

If an artist has a deficit in his or her 
record royalty account, a record com- 
pany may attempt to use this deficit 
to offset its liability to the artist/ 
songwriter for mechanical royalties. 
Artists’ counsel should specifically ne- 
gotiate a clause prohibiting this cross 
collateralization. However, absent an 
express clause allowing a record roy- 
alty deficit to be offset against the 
songwriter’s royalties, the record com- 
pany should be prohibited from such 
deductions. This is due to the distinct 
nature of the record company’s obliga- 
tion to pay such separate royalty 
streams.0 
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in Premier Management Consult- 
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business management firm and is 
chair-elect of the Entertainment, Arts 
and Sports Law Section of The Flor- 
ida Bar. 
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chair, and Joe Fleming, editor. 
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ome of us learned the 

“Golden Rule” of jury trials 

the easy way—by breaking 

it in mock trial events dur- 
ing law school. An increasing number 
of Florida lawyers, however, are learn- 
ing the hardest way possible—through 
written appellate court opinions rebuk- 
ing their behavior, reversing their ver- 
dicts and, in many cases, transmitting 
the opinions to The Florida Bar. Those 
lawyers have learned, too late, that the 
Golden Rule has been greatly ex- 
panded in scope and impact. 

The traditional notion of the Golden 
Rule, though not contained in any rule 
of evidence or procedure, holds that a 
lawyer shall not urge the jury mem- 
bers, either in a civil or criminal case, 
to imagine themselves or their family 
members or friends in the place of the 
offended litigant or victim and to ren- 
der their verdict from that perspec- 
tive.! Florida courts have held that 
such arguments constitute reversible 
error even without a timely objection 
from opposing counsel.? 

In a recent flurry of appellate opin- 
ions, the district courts have expanded 
«upon this principle finding reversible 
error, even absent objection from op- 
posing counsel, for comments to the 
jury which do not fall within the tradi- 
tional concept of the Golden Rule and 
which a number of attorneys had be- 
lieved were fair game. The opinions 
have, for example, reversed and re- 
manded for new trial for the following 
comments of counsel: 1) asking the jury 
to “send a message to the community”? 
or act as “the conscience of the commu- 
nity”;* 2) expressing opinions to the 
jury on the credibility of a witness;® 3) 
arguing facts not in evidence;® and 4) 
making derogatory remarks against 
opposing counsel.? While most attor- 
neys would agree that such comments 
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are improper, many were unaware that 
they might result in the reversal of a 
verdict, as evidenced by the fact that 
in many of the written decisions oppos- 
ing counsel failed even to object to the 
improper comments when they were 
made. The uncertainty has resulted in 
a split among the district courts as to 
what conduct constitutes reversible er- 
ror in the absence of timely objection. 

This article will explore how these 
cases have expanded the scope of the 
Golden Rule, discussing the general 
requirement of timely objection, the 
two different exceptions to the timely 
objection requirement among the dis- 
trict courts, the differing results under 
the different tests, and the trend to- 
ward a prophylactic rule mandating 
reversal for improper comments. 

The general rule regarding improper 
arguments to the jury has been that 
the verdict will be upheld if opposing 


counsel fails to object in a timely man- 
ner. Tyus v. Apalachicola Northern 
Railroad Co., 130 So. 2d 580 (Fla. 
1961), and Seaboard Air Line RR Co. 
v. Strickland, 88 So. 2d 519 (Fla. 1956). 
In order to avoid the timely objection 
requirement, the Tyus and Strickland 
cases required a strict showing that 
there had been an extensive, pervasive 
influence upon the jury: 

[W]e are committed to the rule that in the 
ordinary case, unless timely objection to 
counsel’s prejudicial remarks is made, the 
appellate court will not reverse on review. 
This rule is subject to the exception that if 
the prejudicial conduct in its collective im- 
port is so extensive that its influence per- 
vades the trial, gravely impairing a calm 
and dispassionate cons‘1eration of the evi- 
dence and the 1: ..s by the jury, a new trial 
should be granted regardless of the want of 
objection. 


Tyus, 130 So. 2d at 587 (emphasis in 
original). 

Since the Tyus decision, the district 
courts have developed two opposing 
exceptions to the timely objection rule. 
The Second District has, consistent 
with Tyus, required a strict showing 
of a pervasive, prejudicial effect on the 
jury which rises to the level of funda- 
mental error; the mere violation of the 
Rules of Professional Conduct will not 
suffice. The Third District has adopted 
a less strict approach, reversing on an 
almost “per se” basis for comments in 
violation of the Rules of Professional 
Conduct, in the hope that the granting 
of a new trial will have a “prophylactic 
effect” on the future conduct of counsel. 


Second District’s 
“Pervasive Influence” Test 

In Wasden v. Seaboard Coastline 
RR Co., 474 So. 2d 825 (Fla. 2d DCA 
1985), the plaintiff's counsel, during 
closing argument to the jury, made six 
statements unsupported by the evi- 
dence and 12 additional improper com- 
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ments. Though defense counsel did not 
timely object, the trial court granted a 
new trial upon defense counsel’s writ- 
ten motion filed after the verdict. The 
Second District reversed the order grant- 
ing new trial and stated that a jury 
verdict will not be reversed absent 
timely objection unless either 1) “fun- 
damental error” occurred which goes 
to the foundation of the case or to the 
merits of the cause of action, or 2) “the 
influence of prejudicial remarks [were] 
so pervasive as to prevent the jury from 
a dispassionate consideration of the 
merits of the case and rise to the level 
of fundamental error.”® The stated pol- 
icy reason for denying new trials ab- 
sent objection was that the lack of 
objection is presumed to have been a 
tactical decision that failed: 

We must assume that silence from experi- 
enced counsel is a judgment play predicated 
on his or her concept of how the trial is 
going. As such the failure to object consti- 
tutes intentional trial tactics, mistakes of 
which are not to be corrected on appeal 
simply because they backfire, save in the 
most rare of circumstances.? 

This policy was reaffirmed in Gre- 
gory v. Seaboard Systems RR, Inc., 484 
So. 2d 35 (Fla. 2d DCA 1986), which 
reversed the trial court’s order grant- 
ing new trial for plaintiff's counsel’s 
28 improper comments, when defense 
counsel objected only to six: “Where the 
great majority of the improprieties have 
been identified by opposing counsel or 
the judge only after close scrutiny of 
the written transcript of proceedings, 
it is less likely that there was in fact 
such a pervasive prejudicial effect.” 
484 So. 2d at 38, rev. denied, 492 So. 
2d 1334 (Fla. 1986) (quoting from 
Wasden, 474 So. 2d at 831). 

The Fourth District has generally 
followed this approach. In both Lemoine 
v. Cooney, 514 So. 2d 391 (Fla. 4th DCA 
1987), and Jeep Corporation v. Walker, 
528 So. 2d 1203 (Fla. 4th DCA 1988), 
for example, the Fourth District was 
unwilling to grant new trials despite 
attorney misconduct, the nature of 
which was unspecified in either opin- 
ion. The misconduct in Walker was not 
“so extensive that its influence per- 
vaded the trial gravely impairing a 
calm and dispassionate consideration 
of the evidence and merits by the 
jury2”10 

More recently, in Bosch v. Hajjar, 
634 So. 2d 1096 (Fla. 4th DCA 1978), 
the Fourth District refused to grant a 
new trial absent timely objection de- 


spite defense counsel’s reference in 
closing argument to then-President 
Bush’s and then-Vice President 
Quayle’s desire to “do away” with law- 
yers and frivolous lawsuits; but if a 
timely objection had been made, the 
case “would have been remanded ‘in a 
New York minute’” Jd. at 1098 (AI- 
varez, J., concurring specially). 


Third District’s 
Prophylactic Approach 

The trend toward reversal for im- 
proper jury comment began most con- 
spicuously with the Third District’s 
strongly worded opinion in Borden, 
Inc. v. Young, 479 So. 2d 850 (Fla. 3d 
DCA 1985), rev. denied, 488 So. 2d 832 
(Fla. 1986). The Borden case involved 
the argument by the plaintiff's counsel 
to the jury impugning the Borden milk 
company as a heartless, deep-pocketed 
corporation, with such statements as 
“Elsie isn’t the sweet little cow you see 
on the milk can.” Jd. at 851 n.4. In 
determining whether the comments 
amounted to reversible error absent 
objection from opposing counsel, the 
court, speaking through Chief Judge 
Alan Schwartz, found “that the argu- 
ment (a) cannot be deemed to have 
been in fair response to the tactics or 
statements of the defense, which, while 
certainly impermissible, did not go 
nearly so far; and (b) was so prejudicial 
as to be incapable of cure by rebuke or 
retraction; it thus constituted funda- 
mental error which needed no objection 
to preserve.” 

The court thus appeared to have 
formulated its own two-part test for 
determining reversible error, similar 
to the Second District’s test announced 
six months earlier in Wasden. 

The Borden opinion went on, how- 
ever, to cite the violation of what is 
now codified as Rule 4-3.4(e) of The 
Florida Bar Rules of Professional Con- 
duct as an additional basis for reversal: 


In Schreier v. Parker, 415 So. 2d 794, 795 
(Fla. 83d DCA 1982), we gave notice that 
“{alrguments in derogation of Fla. Bar Code 
Prof. Resp. EC 7-24, DR 7-106(c) (3), (4) 
{now Rule 4-3.4(e), Florida Bar Rules of 
Professional Conduct] will not be condoned 
in this court, nor should they be condoned 
by the trial court, even absent objection. 
Hillson v. Deeson, 383 So. 2d 732 (Fla. 3d 
DCA 1980).” [e.o.] We hereby make that 
promise good and inform the plaintiffs—as 
we likely would have the defendant if it had 
won—and those in all future such cases 
that we will not supinely ratify the result 
of a trial like the present one. 


In the Schreier case, cited in Borden, 
the court indicated that the granting 
of a new trial for violations of the 
ethical canons would hopefully create 
a “prophylactic effect.”!! 

Courts have subsequently cited Bor- 
den, not for the two-part test it ap- 
peared to have enunciated, but as author- 
ity for a new trial for violation of Rule 
4-3.4(e).!2 Rule 4-3.4(e) provides: 

A lawyer shall not 


(e) in trial, allude to any matter that the 
lawyer does not reasonably believe is rele- 
vant or that will not be supported by 
admissible evidence, assert personal knowl- 
edge of facts in issue except when testifying 
as a witness, or state personal opinion as 
to the justness of a cause, the credibility of 
a witness, the culpability of a civil litigant, 
or the guilt or innocence of an accused. 

Since Borden, the Third District has 
continued its prophylactic approach. 
In Kaas v. Atlas Chemical Co., 623 So. 
2d 525 (Fla. 3d DCA 1993), it was 
fundamental error, requiring no timely 
objection, for plaintiff's lawyer to re- 
peatedly call the defendant’s expert 
doctor “a liar)’ in violation of Rule 
4-3.4(e). In Davies v. Owens-Illinois, 
Inc., 632 So. 2d 1065 (Fla. 3d DCA 
1994), defense counsel’s personal com- 
ments made during closing argument 
about the witnesses’ credibility were 
“unacceptable and violative of rule 4- 
3.4” 

The Fifth District has adopted the 
Third District’s prophylactic approach. 
For example, in Silva v. Nightingale, 
619 So. 2d 4, 6 (Fla. 5th DCA 1993), 
the Fifth District found that the com- 
ments from the plaintiff's counsel “vio- 
lated that rule [4-3.4(e)], and we join 
the third district in its attitude toward 
improper arguments.” In S.H. Invest- 
ment and Development Corp. v. Kin- 
caid, 495 So. 2d 768, 772 (Fla. 5th DCA 
1986), rev. denied, 504 So. 2d 767 (Fla. 
1987), the Fifth District found plain- 
tiff's counsel’s improper “conscience of 
the community” arguments and com- 
ments on the veracity of the witnesses 
violated Rule 4-3.4(e): “The Third Dis- 
trict ... has stated that it will not 
condone arguments in derogation of 
the above cited ethical canons and 
disciplinary rules, even absent objec- 
tion. We agree, hence a new trial on all 
issues is required.” 

The First District, while recognizing 
the Third District’s approach, has, like 
the Second District, generally refused 
to grant new trials absent objection. 
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In Blue Grass Shows, Inc. v. Collins, 
614 So. 2d 626, 628 (Fla. lst DCA 
1993), for example, plaintiff's counsel’s 
“conscience of the community” argu- 
ments, while improper, should not 
cause reversal when opposing counsel 
failed to object and the comment did 
not violate Rule 4-3.4(e): “Appellant 
does not assert that appellee’s counsel 
expressed a personal opinion as to any 
matter. Thus, there has been no asser- 
tion that the closing argument was in 
derogation of EC 7-24 and DR-7-106(c) 
[now Rule 4-3.4(e)], as was the case of 
Hillson, Schreier, and Borden.” 

In Hyster Co. v. Stephens, 560 So. 
2d 1335 (Fla. 1st DCA 1990), refer- 
ences by the plaintiff's counsel to corpo- 
rate defendant’s attempts to “cover-up” 
unfavorable evidence did not “plumb[] 
such depths of impropriety as occurred 
in the Borden case” and “were not so 
prejudicial as to unduly influence the 
jury.” Id. at 1337. In Pippin v. Lato- 
synski, 622 So. 2d 566 (Fla. lst DCA 
1993), however, a new trial was war- 
ranted despite lack of objection, be- 
cause comments by the plaintiffs 
counsel violated Rule 4-3.4(e) and their 
“collective import . . . was so extensive 
as to have prejudicially pervaded the 
entire trial”; he had commented that 
defense counsel failed to address a 
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Catholic priest witness as “Father” and 
argued that defendant resorted to “dam- 
age control” and spent excessive money 
on witnesses and attorneys. 


Trend Toward 
Prophylactic Approach 

The First District’s willingness to 
grant a new trial in Pippin indicates a 
trend toward reversal for comments in 
violation of Rule 4-3.4(e). Even the 
Second District has begun to grant new 
trials for such violations. In Venning 
v. Roe, 616 So. 2d 604 (Fla. 2d DCA 
1993), the Second District, citing Rule 
4-3.4(e), granted a new trial when 
defense counsel made a series of com- 
ments on the veracity and integrity of 
a medical expert, who defense counsel 
felt was “nothing more than an un- 
qualified doctor . . . who prostitutes 
himself for the benefit of lawyers”: 
“While attorneys are given broad lati- 
tude in closing arguments, their com- 
ments must be confined to the evidence 
and to issues and inferences that can 
be drawn from the evidence. . . . [De- 
fense counsel’s] comments have not 
been condoned by other district courts 
and will not be condoned by this court.” 
Id. at 605 (citations omitted). 

In Murphy v. Murphy, 622 So. 2d 99 
(Fla. 2d DCA 1993), though the Second 
District did not cite Rule 4-3.4(e), it 
granted a new trial despite defense 
counsel’s failure to object to some of 
plaintiff's counsel’s improper comments, 
stating that “unless trial judges are 
willing to grant mistrials or new trials 
based upon prejudicial conduct of coun- 
sel, there will be no elimination of such 
conduct.” 

Though the Fourth District has con- 
tinued to adhere to the “collective im- 
port” and “pervasive influence” ap- 
proach, it recently recognized the pro- 
phylactic approach in a special con- 
currence by Judge Alvarez in Bosch v. 
Hajjar, 639 So. 2d 1196, 1198 (Fla. 4th 
DCA 1994), discussing Rule 4-3.4(e) 
and acknowledging that “compelling 
case law exists that mandates reversal 
and remand for new trial, even absent 
objection.” 


Conclusion 

Has the “Golden Rule” been codified? 
The movement toward citing Rule 4- 
3.4(e) as the basis for new trials would 
suggest so. To paraphrase: Thou shall 
not assert facts not in evidence or state 
a personal opinion as to the justness 


of a cause, the credibility of a witness, 
or the culpability of a litigant—or else 
a new trial shall be granted even 
absent timely objection. The increasing 
number of appeals requesting new trial 
for improper comments, however, does 
not suggest that the prophylactic ap- 
proach has had the desired effect of 
improving the conduct of counsel dur- 
ing jury trials. In view of the reluc- 
tance of some districts to apply the 
approach, an attorney facing improper 
comments from opposing counsel be- 
fore the jury should take the following 
simple advice: say something. 0 
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REAL PROPERTY, PROBATE & TRUST LAW 


Environmental Liabilities in 


Commercial Leasing: 
Perspectives in Litigation, Drafting and 


n 1972, lessors Oscar Seiden- 

berg and Harvey Hutchinson 

found what they apparently be- 

lieved was an excellent tenant, 
a chemical manufacturing concern. This 
tenant agreed to take possession for 
the sole purpose of storing raw materi- 
als and finished products at an initial 
monthly rate of $200. Yet, as absentee 
landlords, the lessors had no knowl- 
edge that the tenant eventually 
expanded its operations to include the 
brokering and recycling of chemical 
waste generated by third parties. Be- 
tween 1976 and 1980, unknown to the 
landlords, 7,000 drums of chemical 
waste were deposited on site. The Envi- 
ronmental Protection Agency effected 
a massive cleanup and later sued to 
recover the costs it had incurred to do 
so.! The lessors, with the help of their 
tenant, managed to turn a minimal 
lease income into a multi-million dollar 
liability.? 

Barring a congressional overhaul of 
the Comprehensive Environmental Re- 
sponse Compensation and Liability Act 
of 1980 (CERCLA), 42 U.S.C. §§9601, 
et seg., owners and operators of real 
property will continue to confront the 
uncertain and draconian specter of un- 
limited liability posed by state and 
federal environmental law. Logic and 
prudence dictate that any commercial 
transaction involving the transfer and/ 
or use of land consider the environ- 
mental ramifications at length. Of the 
various commercial transactions poten- 
tially giving rise to environmental 
liability, the execution of a commercial 
lease agreement is especially precari- 
ous. Unlike the simple outright transfer 
of real estate, the lease relationship 
provides an ongoing opportunity as 
well as a convenient medium for mu- 
tual ruination. In this context, due 
caution extends beyond understood no- 
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tions of due diligence and demands 
continued and heightened vigilance 
throughout the life of the lease. 

While there are many statutory 
grounds giving rise to environmental 
liability,3 analysis of which is beyond 
the scope of this article, it is CERCLA 
which serves as the principal source of 
concern‘ as well as guidance for practi- 
tioners.5 Section 107(a) assesses lia- 
bility against, inter alia, current own- 
ers and operators of contaminated 
property as well as the owners or 
operators at the time of disposal or 
release. The statutory definition of 
owner and operator does not provide 
much guidance,’ yet courts have con- 
strued these terms to cast a broad net 
and implicate all parties remotely con- 
nected with a given transaction.® 

This article examines the litigation 


and negotiation issues posed by the 
landlord/tenant relationship in the en- 
vironmental context. Part I analyzes 
the caselaw and highlights the liability 
that each party to a commercial lease 
transaction may face. Part II discusses 
the lease agreement itself, identifying 
matters crucial to the landlord and 
tenant individually as well as where 
their interests merge. Finally, part III 
discusses the critical areas of concern 
that arise upon a lessee’s breach of the 
lease agreement and suggests various 
strategies a landlord must consider. 


Part I: Landlord/Tenant Liability 
The liability of landlords follows from 
their status as owners of property.? 
Because CERCLA provides for strict 
liability,!° a landlord’s lack of control 
over a lessee’s business operations on 
or about the leased premises is not a 
defense to liability.11 The doctrine of 
strict liability has special resonance for 
absentee landlords. As indicated in the 
case of Seidenberg and Hutchinson, 
the decisions in this area revolve 
around landlords who demonstrate 
either absolute lack of involvement in 
or knowledge of their lessees’ opera- 
tions. Yet, even when a landlord 
pursues its tenant’s operations with 
diligence and is frustrated by a ten- 
ant’s fraudulent concealment of 
material facts or lack of candor, a 
landlord will not escape liability. !2 
Although CERCLA provides certain 
enumerated defenses, a landlord will 
nonetheless be hard-pressed to escape 
liability for contamination caused by 
its lessee due to the direct contractual 
relationship between the parties. Typi- 
cally, a landlord will invoke either the 
third party defense or the innocent 
landowner defense. Under the third 
party defense,!3 an owner will be insu- 
lated from liability if it can establish 
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that the contamination was caused 
solely by an act or omission or a third 
party other than one whose act or 
omission occurs in connection with a 
contractual relationship with the de- 
fendant. In the context of a landlord/ 
tenant relationship, the lease agree- 
ment itself suffices as a contractual 
relationship precluding invocation of 
the §107(b)(3) defense. !4 

The situation, however, is not so 
clear as between landlords and sub- 
lessees. In this situation, it may be 
possible for the landlord to successfully 
interpose the third party defense. In 
U.S. v. A & N Cleaners and Launder- 
ers, Inc., 788 F. Supp. 1317 (S.D.NLY. 
1992), the defendants owned a com- 
mercial strip mall. A & N Cleaners 
operated a dry cleaning facility on the 
site pursuant to a sublease with the 
defendants’ sole lessee, Marine Mid- 
land Bank. Improper disposal practices 
by A & N Cleaners eventually contami- 
nated a nearby wellfield and the United 
States incurred $3 million in response 
costs, recovery for which it filed suit 
under CERCLA. 

It was uncontroverted that the de- 
fendants did nothing to contribute to 
the contamination and that A & N 
Cleaners was the sole cause of the 
release. The United States, however, 
argued that the third party defense 
was nonetheless unavailable due to the 
defendant’s indirect contractual rela- 
tionship with A & N Cleaners by virtue 
of its sublease from Marine Midland. 
The court acknowledged that in certain 
circumstances, a sublease may consti- 
tute a direct or indirect contractual 
relationship between an owner and its 
lessor’s sublessee. For example, in 
United States v. Monsanto Co., 858 
F.2d 160 (4th Cir. 1988), the Fourth 
Circuit ruled that the site owners had 
not established the absence of a direct 
or indirect contractual relationship with 
the sublessee because, inter alia, they 
had received rent payments directly 
from the sublessee. The A & N Clean- 
ers court also cited to other cases in 
which “a flow of benefits or obligations 
between the ‘owner’ and the ‘subparty’ 
is distinctly discernable.”!5 

Based on the facts though, the A & 
N Cleaners court found that no direct 
or indirect relationship existed between 
A & N Cleaners and the defendants. 
Critically important was the fact that 
there was no allegation that the defen- 
dants received rent from the cleaners. 


The court also reasoned that A & N 
Cleaners was not fulfilling any of Ma- 
rine Midland’s obligations to the 
defendants by occupying the premises 
and operating its business. In addition, 
the court looked to state common law 
principles which held that no privity 
of contract exists between the owner 
of a building and its lessee’s subtenant. 

The government argued in turn that 
an indirect contractual relationship 
may be implied by virtue of the control 
that the defendants could have exerted 
over A & N Cleaners through i) en- 
forcement of its lease with Marine 
Midland which required Marine Mid- 
land to comply with all governmental 
requirements; ii) by requesting Marine 
Midland to take action, such as main- 
tenance action with respect to the 
property, also called for under the 
lease; and iii) because they were well- 
acquainted personally with A & N 
Cleaners and discussed maintenance 
matters with them from time to time. 
None of these facts were sufficient to 
convince the court which held that a 
contractual relationship did not arise 
“simply because the exercise of that 
authority [between the defendants and 
Marine] may have affected A & N at 
some point, assuming that Marine 
chose to comply.”!6 

A second defense frequently relied 
upon by lessors is the “innocent land- 
owner” or “purchaser” defense.!7 This 
defense may be available to a landlord 
when it acquires property subject to 
an existing leasehold and after a re- 
lease has occurred if appropriate 
inquiry into prior uses was conducted.!® 
However, the inquiry called for by this 
test is extremely fact-intensive. A party 
who acquires property subject to exist- 
ing lease agreements and fails to screen 
its tenants does so at its own risk.!9 

A lessee’s liability generally flows 
from its status as operator.2? However, 
a lessee may also find itself saddled 
with liability under owner theory for 
the contamination caused by its sub- 
lessees.21 Its status as owner and 
liability thereunder remains un- 
changed. A lessee’s “owner” liability, 
flowing from its possession and control 
over property, theoretically renders a 
lessee liable even for contamination 
caused entirely by a prior owner or 
operator. There are other similar traps, 
though, for an unwary lessee related 
to contamination the last incident of 
which occurred prior to the execution 


of the lease agreement and the tenant’s 
taking possession. In one instance, de- 
spite performing a pretenancy site audit 
of a warehouse facility which indicated 
that no contamination existed on the 
premises, a lessee subsequently discov- 
ered the presence of lead in dust 
scattered throughout the facility.2° The 
court assessed liability against the 
lessee, holding that by not containing 
the dust, it contributed to a release. 


Part ll: Negotiating and 
Drafting the Lease Agreement 

While it would be an impossible task 
to eliminate in its entirety the environ- 
mental risk posed by a landlord or 
tenant, one can nonetheless define, 
limit, and otherwise manage it to pro- 
vide some degree of comfort. In this 
context, managing the environmental 
risk posed by a tenant is an ongoing 
proposition. It begins at the moment 
the parties sit down together to negoti- 
ate the lease agreement and continues 
through the life of the lease. 

e Preexecution 

Establish an Environmental Baseline. 
The drafting of the environmental pro- 
visions to a lease agreement is the 
obvious first best opportunity for the 
parties to protect themselves from en- 
vironmental liability. Careful consid- 
eration and due time should be spent 
by both sides in establishing rights and 
responsibilities. Establishing an envi- 
ronmental baseline”* is an extremely 
sound investment for a tenant attempt- 
ing to defend against discharges 
occurring prior to its lease term and 
discovered after termination of the 
lease. Nevertheless, it is to both par- 
ties’ mutual benefit to establish an 
environmental baseline and incorpo- 
rate it into the lease. Besides providing 
a comfort zone for each party, it satis- 
fies at least one prong of the innocent 
landowner defense under §101(35)(B). 
In addition, it could prove crucial in 
establishing that portion of the third 
party defense which requires that a 
third party be the “sole cause” of con- 
tamination. A subsequent environ- 
mental audit at the termination of the 
leasehold is also recommended to de- 
termine the level of compliance of the 
tenant and assist in fixing the liabili- 
ties of both parties. 

Landlord’s Duty to Investigate the 
Tenant. A prudent landlord, including 
one who acquires property subject to 
existing leaseholds, should thoroughly 
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assess its prospective tenant.25 Does 
the tenant operate a business that is a 
likely source of contamination? Does it 
handle hazardous materials? Has it 
obtained the necessary federal, state, 
and local permits? What is its prior 
environmental compliance record? Has 
it been subject to past enforcement? 
Does the tenant have an environmental 
compliance officer? Together with an 
environmental attorney and possibly 
consultant, the landlord should de- 
velop a questionnaire regarding the 
tenant’s operations to be incorporated 
into the lease agreement itself. An 
additional area of inquiry might be into 
operations the prospective tenant main- 
tains elsewhere. 

Tenant’s Duty to Investigate the Land- 
lord. The tenant should also conduct 
additional inquiry beyond the initial 
phase I audit. While the phase I audit 
might disclose prior uses of the facility, 
the tenant should still be concerned 
with ongoing and future uses of the 
facility that it is leasing. Should the 
leased premises be one component of a 
much larger commercial or industrial 
facility, the tenant should inform itself 
of the nature of other operations being 
conducted. As discussed above, a ten- 
ant’s liability as operator of the 
premises is strict, and joint and sev- 
eral. To the extent that an adjacent 
tenant engages in operations likely to 
cause contamination, a tenant can be 
exposed either to enforcement or a cost 
recovery action. 

Escape/Notice Clauses. A landlord 
must negotiate a provision which gives 
it the option?® to declare a breach of 
the lease agreement and dismiss the 
tenant upon the occurrence of incidents 
threatening or constituting a regulated 
release. These incidents might include 
receipt of a notice of violation from a 
state, federal, or local environmental 
agency served upon the tenant; discov- 
ery of evidence of sloppy operations; or 
loss of environmental operating per- 
mits. A complementary provision will 
require that the tenant provide notice 
to the landlord upon service of a notice 
of violation, the commencement of en- 
forcement, the service of a potentially 
responsible party demand letter from 
private or governmental parties, or the 
loss of operating permits. A landlord 
will also want the right to enter the 
premises and perform any action ne- 
cessary to remediate contamination or 
correct the condition giving rise to the 
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notice of violation. Similarly, the ten- 
ant will want to negotiate a clause 
which allows it to void the lease and 
abandon the premises where the land- 
lord and/or other cotenants in the same 
facility become subject to an environ- 
mental response action. The tenant 
might attempt to require a similar 
notice provision requiring reciprocal 
disclosure from the landlord. 

Use Restriction. Another provision 
which may provide mutual benefit, 
although primarily inuring to the bene- 
fit of landlords, is the use restriction. 
A skillfully drafted use restriction will 
serve at least two purposes. It will 
prohibit, or limit to the extent negoti- 
ated, the use or storage of hazardous 
materials on the leased premises, and 
it will regulate the tenant’s ability to 
assign the lease to third parties who 
might undertake prohibited activities. 
This is an important consideration 
given that some jurisdictions have lim- 
ited a landlord’s discretion to contrac- 
tually prohibit assignment or sub- 
lease.27 Use restrictions, on the other 
hand, have generally been received 
favorably.28 Use restrictions also tend 
to favor tenants as they can limit the 
uses of adjacent sites of the same 
facility, protecting the tenant from the 
landlord and any other cotenants. 

Remediation Responsibilities and In- 
demnification. Should a release occur 
during the term of the lease, govern- 
mental agencies will look to both the 
landlord and tenant to correct the situ- 
ation. It is thus important for a landlord 
to be able to require its tenant to fund 
the cost of any and all necessary inves- 
tigation and remediation while 
retaining some control over same. Spe- 
cifically, the landlord will want to retain 
the right to participate in the defense, 
negotiation, or settlement or satisfac- 
tion of any governmental or private 
third party claim. To strengthen the 
tenant’s obligation to be responsible for 
any contamination it has caused, the 
landlord will want to require the inclu- 
sion of an specific environmental 
indemnification provision.29 Requiring 
the tenant to maintain environmental 
impairment insurance is another rec- 
ommended way to minimize risk.°° 

e Post-Execution: Life of Lease 

During the term of the lease agree- 
ment itself, the landlord is well advised 
to exercise its inspection option.*! Opti- 
mally, periodic environmental audits 
should be performed, but that is an 


expensive proposition. Another viable 
alternative is to engage a consultant 
to visit the premises to inspect for 
visible signs of noncompliance (e.g., the 
existence of any leaking drums, dis- 
tressed vegetation, or sloppy opera- 
tions). The landlord should also exercise 
its right to review not only existing 
environmental permits, but also evi- 
dence of their renewal. As a general 
proposition, responding to incidents of 
contamination becomes more expen- 
sive as time goes on. To the extent a 
landlord can discover and address an 
incident in its incipient stages, the 
landlord provides itself with additional 
options. 


Part Ill: Strategies Upon Breach 
Given the breach of an environmental 
condition to a lease agreement by its 
tenant, the landlord’s options are not 
always clear and the preferred course 
of action may be somewhat counter- 
intuitive. While state law provides a 
vehicle for retaking possession of the 
leased premises as well as any items 
left behind, this recourse is not neces- 
sarily advisable. First, as a practical 
matter, when reimbursement of a land- 
lord’s response costs is not predeter- 
mined under the lease by an appropri- 
ate financial instrument such as a 
letter of credit or an escrow account, it 
is to the landlord’s benefit to work 
toward maintaining a viable tenant. 
Evicting the tenant might cause the 
tenant to cease operations altogether, 
in which case its income stream fails 
and the full cost of remediation may 
fall upon the landlord. In addition, 
environmental regulatory officials, civil 
and, plausibly, criminal,®? will have 
questions. Many times, the tenant is 
in the best (and only) position to an- 
swer them. Second, as a legal matter, 
the landlord does not want to step into 
the shoes of the tenant and assume 
operator status. Depending on the na- 
ture of the tenant’s business, winding 
down its operations may expose a land- 
lord to potential liability as either a 
generator or one who arranges for the 
disposal of hazardous substances.33 
Taking possession of the premises 
as well as abandoned items poses addi- 
tional, related problems. Under the 
Resource Conservation and Recovery 
Act (RCRA), 42 U.S.C. §§6901, et seq., 
the management of hazardous waste 
from generation to disposal is strictly 
regulated. Onerous civil penalties of 
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up to $25,000 per day per violation 
may be assessed.“ If the landlord takes 
possession of abandoned drums or other 
containers or material containing cer- 
tain quantities of hazardous waste and 
maintains possession for a specified 
period, the landlord will have to obtain 
a special permit.*5 This itself is an 
expensive and complex process and 
consists of technical and laborious stor- 
age, manifest, registration, reporting 
and transportation requirements.*6 

Landlords who auction off chemicals 
that they have taken possession of 
without fully analyzing them do so at 
extreme peril. Sending hazardous waste 
to an unpermitted facility or conveying 
it by way of an unpermitted trans- 
porter are all RCRA violations which 
can incur severe penalties.37 In addi- 
tion, should any auctioned chemicals 
later turn up at a site involved in a 
future response action, the landlord 
would be exposed to the joint and 
several liability arising from any sub- 
sequent cost recovery suit. Failure to 
adequately test chemicals later sold 
might also be construed as a knowing 
or willing violation of RCRA and invite 
state and federal environmental crimi- 
nal enforcement and sanctions.*® 


Conclusion 

The real specter of civil and criminal 
liability posed by complex and ever- 
changing environmental regulation on 
the federal, state, and local levels de- 
mands that landlords meaningfully 
address the risk posed by their tenant. 
A minimum appropriate level of dili- 
gence includes not only a 
comprehensive assessment prior to en- 
tering into the commercial relationship, 
but also thorough scrutiny thereafter. 
Therefore, any best strategy available 
to the landlord includes as its corner- 
stone the retained power to effect this 
ongoing inquiry.0 

1 More fully documented in United States 
v. Monsanto Co., 858 F.2d 160 (4th Cir. 
1988), cert. denied, 109 S. Ct. 3156 (1989). 

2Today, that figure represents an ex- 
tremely modest number. The direct cost of 
remediation at a given Superfund site is 
enormous. The average cost of investigation 
and remediation at nonfederal sites in- 
cluded on the National Priorities List, a 
federal list compiled by EPA which identi- 
fies the sites necessitating immediate 
attention and eligible for federal funds, is 
$26.5 million. See Lioyp S. Dixon, Frxinc 
SuPERFUND: THE EFFECT OF THE PROPOSED SUPER- 
FUND RerorM Act oF 1994 on TRANSACTION 
Costs, RAND MR-455-ICJ at 66 (1994). A 
recent Congressional Budget Office report 


estimates that the cleanup of nonfederal 
hazardous waste sites could reach $120 
billion in current dollars. See Non-Federal 
Cleanups Could Cost $120 Billion for Work 
Through 2075, CBO Says in New Report, 
24 Env't Rep. (BNA) No. 43, at 1854 (Feb. 
25, 1994). Costs in which the state or local 
government takes a lead role, while consid- 
erably less, are still significant. 

3 See, e.g., the Resource Conservation 
and Recovery Act (RCRA), 42 U.S.C. §§6901, 
et seqg.; the Clean Water Act, 33 U.S.C. 
§§1251, et seg.; the Clean Air Act, 42 U.S.C. 
§§7401, et seg.; the Toxic Substances Con- 
trol Act (TSCA), 15 U.S.C. §§2601, et seq.; 
and the Safe Drinking Water Act of 1974, 
as amended, 42 U.S.C. §§300(f), et seg. 

4 CERCLA’s standard of liability is con- 
sidered extremely onerous, and rightfully 
so. Under §9607, liability is strict, Jordan 
v. Southern Wood Piedmont Co., 805 F. 
Supp. 1575 (S.D. Ga. 1992); U.S. v. Cannons 
Engineering Corp., 899 F.2d 79 (1st Cir. 
1990); B.#. Goodrich Co. v. Murtha, 958 
F.2d 1192, 1198 (2d Cir. 1992); St. Paul 
Fire and Marine Ins. v. Warwick Dyeing, 
26 F.3d 1195, 1997-98 (1st Cir. 1994), joint 
and several where the harm is indivisible, 
United States v. Chem-Dyne Corp., 572 F. 
Supp. 802, 805-10 (S.D. Ohio 1983); United 
States v. Miami Drum Services, Inc., 25 
ERC 1469, 1474-75 (S.D. Fla. 1986); New 
York v. Shore Realty Corp., 759 F.2d 1032, 
1042 (2d Cir. 1985); B.F. Goodrich, 958 F.2d 
at 1198, and retroactive, Kelly v. Tiscornia, 
827 F. Supp. 1315 (W.D. Mich. 1993), 
thereby encompassing releases that occurred 
prior to CERCLA’s enactment in 1980. 

5 This article does not address common 
law liability for environmental occurrences. 
For treatment of this issue, see William B. 
Johnson, Common-Law Strict Liability in 
Tort of Prior Landowner or Lessee to Subse- 
quent Owner for Contamination of Land 
with Hazardous Waste Resulting from Prior 
Owner’s or Lessee’s Abnormally Dangerous 
or Ultrahazardous Activity, 13 ALR 5th 600 
(1993); William P. Jensen, Lessor and Lessee 
Liability Under the Comprehensive Environ- 
mental Response, Compensation, and 
Liability Act (CERCLA): The Catch-22 of 
Lease Agreements, 32 S. Tex. L. Rev. 447 
(1991); Michael J. Maher, Common Law 
Liability for Leaking Underground Storage 
Tanks, 13 N. It. U. L. Rev. 519 (1993). For 
treatment of other non-CERCLA, environ- 
mental issues, see Warren Gorham Lamont, 
Environment: No Right of Action by Tenant 
Against Landlord for Asbestos Remediation, 
22 Real Est. L. Rep. 3 (1993); Jeanne 
Prussman, The Radon Riddle: Landlord 
Liability for a Natural Hazard, 18 B.C. 
Envtt. Arr. L. Rev. 715 (1991). 

6 CERCLA §107(a) provides PRP’s “shall 
be liable for — 

“(A) all costs of removal or remedial 
action incurred by the United States Gov- 
ernment or a State or an Indian tribe not 
inconsistent with the national contingency 
plan; 

“(B) any other necessary costs of response 
incurred by any other person consistent 
with the national contingency plan; 

“(C) damages for injury to, destruction of, 
or loss of natural resources, including the 


reasonable costs of assessing such injury, 
destruction, or loss resulting from such a 
release; and 

“(D) the costs of any health assessment 
or health effects study carried out under 
section 104(1).” 

7 CERCLA §101(20)(A) simply and circui- 
tously defines owner or operator to mean 
persons owning or operating a facility. 

8 Critical to understanding the scope and 
reach of the statute is grasping the legisla- 
tive intent in enacting it. CERCLA’s 
essential purpose is “to force those responsi- 
ble for creating hazardous waste problems 
to bear the costs of their actions.” United 
States v. Bliss, 667 F. Supp. 1298, 1304 
(E.D. Mo. 1987); see also Florida Power & 
Light Co. v. Allis Chalmers Corp., 893 F.2d 
1313, 1317 (11th Cir. 1990); United States 
v. Fleet Factors Corp., 819 F. Supp. 1079, 
1083-84 (S.D. Ga. 1993). 

9 United States v. Monsanto Co., 858 F.2d 
160 (4th Cir. 1988). 

10 As does comparable Florida law. See 
Stat. §376.308(1). 

11 See, e.g., Seaboard System R.R., Inc. v. 
Clemente, 467 So. 2d 348, 356 (Fla. 3d 
D.C.A. 1985) (holding landlord strictly li- 
able for contamination of tenant under 
§24-47(g) of the Dade County Code). 

12In Becker v. Colorado Department of 
Health, No. 86CV21834 (D. Colo. Dec. 24, 
1986), a landlord was held liable even 
though the tenant lied to prevent discovery 
of its polluting activities and was shown to 
be the sole cause of contamination. 

13To prevail on the third party defense, 
one must establish by a preponderance of 
the evidence that: i) a third party was the 
sole cause of the release; ii) that the third 
party was not their employee or agent or 
one with whom they had a direct or indirect 
contractual relationship; iii) they exercised 
due care with respect to the hazardous 
substance; and iv) they took precautions 
against the foreseeable acts or omissions of 
the parties causing the release. 

14 CERCLA §101(35)(A) defines the term 
“contractual relationship” as, inter alia, 
“land contracts, deeds or other instruments 
transferring title or possession.” See also 
United States v. Argent Corp., 21 ERC 1354 
(D.N.M. 1984); Int’ Clinical Lab. v. Stevens, 
710 F. Supp. 466, 470-71 (E.D.N.Y. 1989); 
United States v. Northernaire Plating Co., 
670 F. Supp. 742, 748 (W.D. Mich. 1987); 
U.S. v. A & N Cleaners and Launderers, 
Inc., 788 F. Supp. 1317, 1334; United States 
v. Meyer, 889 F.2d 1497 (9th Cir. 1989). 

There are at least two published cases 
which temper somewhat the limiting effect 
of this doctrine on the third party defense. 
In Westwood Pharmaceutical, Inc. v. Nat'l 
Fuel Gas Distribution Corp., 964 F.2d 85 (2d 
Cir. 1992), the court held that a prior owner 
of property was not precluded from invoking 
the third party defense by a land sale 
contract with the party responsible for the 
release. “In order for the landowner to be 
barred from raising the third-party defense 
under such circumstances, the contract be- 
tween the landowner and the third party 
must either be related to the hazardous 
substances or allow the landowner to exert 
some element of control over the third party’s 
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activities.” Id. at 91; accord A & N Cleaners 
and Launderers, Inc., 788 F. Supp. at 1334- 
35 (emphasis added); see Michael Meehan, 
Towards Defining the Contractual Relation- 
ship Exception to CERCLA’s Third-Party 
Defense: Westwood Pharmaceuticals, Inc. v. 
National Fuel Gas Distribution Corp., 5 
Vit. Envtt. L.J. 237 (1994). 

145A & N Cleaners, Inc., 788 F. Supp. at 
1327 (discussing Washington v. Time Oil 
Co., 687 F. Supp. 529 (W.D. Wash. 1988)); 
O’Neil v. Picillo, 682 F. Supp. 706 (D.R.I. 
1988). 

16 Td. at 1326. Notwithstanding the defen- 
dants’ success on the first two prongs of the 
third party defense, the court found that 
triable issues of material fact existed as to 
the second two prongs and thus denied their 
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motion for summary judgment. In a subse- 
quent decision by the same court, U.S. v. A 
& N Cleaners and Launderers, Inc., 842 F. 
Supp. 1543 (S.D.N.Y. 1994), the court held 
that a party might be able to avail itself of 
the third party defense despite the presence 
of a contractual relationship in which the 
lessee ceased all disposal of hazardous waste 
prior to the date of the relationship’s origi- 
nation. 

17This defense is set out in CERCLA 
§101(35)(A) and must be read in para mate- 
ria with CERCLA §107(b)(3). In short, the 
defense requires that a party have acquired 
the property after the release occurred and 
that it did not know and had no reason to 
know that any hazardous substance had 
been released at the facility. To prove that 
the defendant had no reason to know, the 
defendant must have taken all appropriate 
inquiry into the previous ownership and 
uses of the property consistent with good 
commercial or customary practice in an 
effort to minimize liability. On this determi- 
nation, a reviewing court must take into 
account any specialized knowledge or expe- 
rience on the part of the defendant, the 
relationship of the purchase price to the 
value of the property if uncontaminated, 
commonly known or reasonably ascertain- 
able information about the property, the 
obviousness of the presence or likely pres- 
ence of contamination, and the ability to 
detect such contamination by appropriate 
inspection. CERCLA §101(35)(B). In addi- 
tion, the “due care” and “precautions” prongs 
of CERCLA §107(b)(3) must also be met. Id. 

18 See, e.g., A & N Cleaners and Launder- 
ers, Inc., 788 F. Supp. at 1317. 

19 Td. at 1329-30. 

20 See, e.g., United States v. Northernaire 
Plating Co., 670 F. Supp. 742 (W.D. Mich. 
1987) (lessee found liable under operator 
theory due to its generation and storage of 
hazardous substances on the leased prem- 
ises during the term of the lease). To qualify 
as an operator, a tenant need not have 
exercised actual control, so long as it has 
the authority to control operations at a 
facility. Nurad, Inc. v. William E. Hooper 
& Sons Co., 966 F.2d 837, 842 (4th Cir. 
1992). 

21See United States v. South Carolina 
Recycling & Disposal, Inc., 653 F. Supp. 984 
(D.S.C. 1984); New York v. Monarch Chemi- 
cals, Inc., 456 N.Y.S.2d 867, 869 (App. Div. 
1982). 

22 See Washington v. Time Oil Company, 
687 F. Supp. 529, 532-33 (W.D. Wash. 
1988). 

23 BCW Assoc., Ltd. v. Occidental Chem. 
Corp., 1988 U.S. Dist. LEXIS 11275 (E.D. 
Pa. Sept. 13, 1988). 

24 A “phase I audit” or site assessment is 
the most common and thorough way to 
establish an environmental baseline. While 
the nature and scope of a phase I audit may 
vary depending on the circumstances, it 
usually involves a physical inspection of the 
property, and review of prior uses, aerial 
photographs and environmental agency re- 
cords. Sometimes more intrusive or “phase 
II” type inquiry is necessary. The American 
Society of Testing Materials has recently 
promulgated a protocol which is the emerg- 
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ing industry standard. 

25 A & N Cleaners & Launderers, Inc., 788 
F. Supp. at 1330. 

26 Not always will the landlord want to 
exercise such an option. This is discussed 
more fully in part III, infra. 

27 See 21 ALR 4th 188. 

28 See 46 ALR 4th 496, §§4, 6, 9. 

29 CERCLA §107(e) specifically allows pri- 
vate parties to shift responsibilities inter- 
se; however, private parties cannot contract 
away liability to governmental entities. 
Jones-Hamilton Co. v. Veazer Materials & 
Services, Inc., 973 F.2d 688 (9th Cir. 1992); 
Armotek Industries, Inc. v. Freedman, 790 
F. Supp. 383 (D. Conn. 1992); see also 
Thaddeus Bereday, Contractual Transfers 
of Liability Under CERCLA Section 
107(e)(1): For Enforcement of Private Risk 
Allocations in Real Property Transactions, 
43 Case W. Res. L. Rev. 161 (1992). While 
indemnification might provide a party with 
some level of comfort, remember that an 
indemnification is only as good as the party 
standing behind it. Adequate investigation 
into financial status is advised. 

30 For a discussion of the limited applica- 
tion of environmentai impairment insurance 
in Florida, see Walter E. Engle III, Dimmitt 
Chevrolet v. Southeastern Fidelity Insur- 
ance Corp.: Florida Interprets the “Sudden 
and Accidental” Clause, 44 Mercer L. Rev. 
1387 (1993); David J. Barberie, Dimmitt 
Chevrolet v. Southeastern Fidelity Insur- 
ance Corp.: Reaching in the Wrong Pocket?, 
9 J. Lanp Use & Envrtt. L. 161 (1993). 

31 The “due care” and “precautions” re- 
quirements of the third party defense is not 
temporally limited to the time of a prop- 
erty’s acquisition (unlike the innocent 
landowner defense, see §101(35)(A)). “Accord- 
ingly, it must be inferred that due care 
must be exercised throughout the period of 
ownership or operation.” A & N Cleaners 
and Launderers, Inc., 788 F. Supp. at 1329. 

32 See EPA Criminal Enforcement Comes 
of Age, Officials Say; Cases to Double, [DEN] 
Daily Env't Rep. (BNA) No. 48, March 14, 
1994, at AA-1; Edward F. Novak and 
Charles W. Steese, Survey of Federal and 
State Environmental Crime Legislation, 34 
Az. L. Rev. 571 (1992); J. Preston Strom, 
Jr., The United States Attorney’s Policy 
Towards Criminal Enforcement of Environ- 
mental Law, 2 S.C. Envti. L. Rev. 184 
(1994). 

33 CERCLA §107(a)(3) and (4). See St. 
Paul Fire and Marine Ins. v. Warwick 
Dyeing, 26 F.3d 1195 (ist Cir. 1994); United 
States v. Pasons, 723 F. Supp. 757, 762 
(N.D. Ga. 1989); but see Allied Towing v. 
Great Eastern Petroleum Corp., 642 F. Supp. 
1339, 1349-50 (E.D. Va. 1986) (intermediate 
possessor of hazardous substances obtained 
through exercise of warehouseman’s lien 
who subsequently sold one million gallons 
of substance for one dollar did not arrange 
for disposal and not liable). 

34 See 42 U.S.C. §§6928(c) and (d). 

35 40 CFR §270.10(b). 

36 See RCRA §3004. 

37 See id. §3008(d)(1). 

38 See id. §3008(d). Criminal fines may 
be imposed up to $50,000 per day per 
violation. Id. §3008(d). 
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CRIMINAL LAW 


Battery on a Law Enforcement Officer 


and Resisting with Violence: 
The Paradox of the Legal Duty Element 


he criminal offenses of bat- 

tery on a law enforcement 

officer! and resisting ar- 

rest with violence? contain 
the common element that the law en- 
forcement officer must be engaged in 
the lawful execution of a legal duty at 
the time of the alleged offense. Both 
crimes are third degree felonies. Flor- 
ida courts have held that the legal duty 
element is essential and must be proved 
beyond a reasonable doubt. However, 
the courts have also held that the 
illegality of a defendant’s arrest is not 
a defense to either offense.* Thus the 
paradox is: If the state must prove the 
legal duty element to obtain a convic- 
tion, why isn’t the absence of the legal 
duty element a defense? 

A review of Florida appellate deci- 
sions traces the development of the 
paradox. 

In Lowery v. State, 356 So. 2d 1325 
(Fla. 4th DCA 1978), a defendant ap- 
pealed his conviction for resisting arrest 
with violence. The defendant argued 
that his warrantless arrest was unlaw- 
ful because the misdemeanor for which 
he was arrested occurred outside of the 
arresting officer’s presence, and the 
arresting officer was outside of his 
jurisdiction.® 

The district court affirmed the defen- 
dant’s conviction, holding that the 
defendant had no right to use force to 
resist arrest. The court reasoned that 
F.S. §776.051 must be read in pari 
materia with the resisting arrest with 
violence statute. Section 776.051(1) pro- 
vides that a person is not justified in 
the use of force to resist an arrest.7 
Therefore, the court concluded that the 
use of force was illegal notwithstanding 
the illegality of the defendant’s arrest, 
explaining that the place to contest the 
legality of an arrest was in court and 
not in the streets.8 


Although the state 
has a legitimate 
interest in 
discouraging 
citizens from using 
force against law 
officers, a person 
should not become 
a convicted felon for 
reacting to an 
unlawful arrest 


by Daryl E. Wilcox 


While Lowery may make for good 
public policy, it’s legal analysis is ques- 
tionable. F.S. §776.051 does not make 
resisting arrest with force unlawful, 
only unjustified. The statute also 
makes it unjustified for police to effect 
an unlawful arrest if the officer knows 
that the arrest is unlawful.!° More- 
over, the Lowery court failed to address 
whether the legal duty element was 
proved. 

In Smith v. State, 399 So. 2d 70 (Fla. 
5th DCA 1981), the defendant was 
charged with battery on a law enforce- 
ment officer, aggravated assault, and 
resisting arrest with violence. The de- 
fendant had been arrested by police 
officers responding to a domestic dis- 
turbance. 

Prior to trial, defense counsel filed a 
motion to suppress, arguing that the 
police officer’s initial entry was unlaw- 
ful. The trial court ruled that the entry 


was justified under the “exigency rule” 
exception to the warrant requirement.!! 
During the trial, the trial court ruled 
in limine that the police officers were 
engaged in the lawful execution of a 
legal duty, and instructed the jury 
accordingly.” The defendant was acquit- 
ted of the first two counts, but was 
convicted of resisting arrest without 
violence, a lesser included offense of 
resisting with violence.!* 

The Fifth District Court of Appeal 
reversed and remanded, holding that 
the lawful duty element was essential 
and subject to jury determination ap- 
plying the reasonable doubt criteria. !4 
The court stated that the jury determi- 
nation should be made pursuant to an 
appropriate instruction defining when 
a law enforcement officer is authorized 
to arrest without a warrant.!® Ironi- 
cally, the court also held that the trial 
court correctly ruled that the police 
officers legally entered the defendant’s 
residence. !6 

The standard jury instruction for the 
offense of resisting arrest with violence 
requires the court to instruct the jury 
that the duty being performed by the 
law enforcement officer constitutes the 
lawful execution of a legal duty.!7 No 
such directive appears in the standard 
jury instruction for battery on a law 
enforcement officer!® and the rule of 
law expressed in Lowery appears in the 
standard jury instruction for self- 
defense.19 

In Anderson v. State, 19 Fla. L. 
Weekly S344, 345 (Fla. June 30, 1994), 
the Florida Supreme Court held that 
instructing a jury that an arrest consti- 
tutes the execution of a legal duty does 
not take the issue of the lawfulness of 
the arrest from the jury. In Anderson, 
the defendant was charged and con- 
victed of resisting without violence. At 
trial, the defense moved for a directed 
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verdict, asserting that there was insuf- 
ficient evidence of a lawful arrest. The 
trial court denied the defendant’s mo- 
tion and instructed the jury that 
“effecting a lawful arrest constitutes 
the lawful execution of a legal duty.”2° 
(Emphasis in original.) The Fourth 
District Court of Appeal reversed the 
defendant’s conviction, holding that the 
modified instruction improperly took 
from the jury the issue of the lawful- 
ness of the defendant’s arrest.?! 

The Florida Supreme Court reversed 
the Fourth District, finding that the 
addition of the word “lawful” into the 
standard jury instruction served to 
clarify the legality of Anderson’s arrest 
was an issue for the jury. The court 
reasoned that the modified instruction 
did not affect the defense’s ability to 
argue that the arrest was unlawful.22 
The Anderson court held that standard 
jury instruction given in a generic 
manner was a correct statement of the 
law. In addition, the Anderson court 
held that if a defendant asserts that 
the arrest is unlawful, the defendant 
is entitled to an instruction requiring 
the jury to decide the legality of the 
defendant’s arrest.23 Therefore, Ander- 
son supports the Smith v. State holding 
that the jury should determine whether 
the state has proved the legal duty 
element. However, Anderson has no 
effect of Lowery. Thus, the paradox 
remains intact. 

The paradox becomes more trouble- 
some in cases when the arrest or 
detention is illegal as a matter of law. 


Consider the following hypothetical: 

The defendant approaches an indi- 
vidual on a sidewalk in a high crime 
neighborhood. The defendant and the 
individual engage in a brief conversa- 
tion and the two shake hands. Very 
quickly, the men are surrounded by 
undercover police officers wearing black 
T-shirts with the word “POLICE” 
printed in bold white letters. The police 
attempt to frisk the defendant. The 
defendant attempts to walk away. A 
police officer grabs the defendant’s arm, 
a brief struggle ensues, and the defen- 
dant is arrested for battery on a law 
enforcement officer and/or resisting ar- 
rest with violence. No drugs or weapons 
were found in the possession of the 
defendant.”4 

In the hypothetical, the attempted 
“stop and frisk” was illegal.2° Had the 
defendant acquiesced to the “stop and 
frisk” and drugs were found in his 
possession, the drugs would be sup- 
pressed.26 Notwithstanding the ille- 
gality of the “stop and frisk,” the trial 
court, pursuant to Lowery, would be 
precluded from granting a motion to 
dismiss,2” a judgment of acquittal,?6 
or a motion to suppress any and all 
testimony as to the events occurring 
after the “stop and frisk.”29 Assume the 
case proceeded to trial and the police 
and the defendant testified consistent 
with the facts of the hypothetical, the 
defendant would be entitled to a jury 
instruction which defines a lawful “stop 
and frisk” pursuant to F.S. §901.151, 
citing Smith v. State as authority. 


“Since the courtroom artist hasn't finished sketching the witness, | guess I'll ask a few 
more questions.” 
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The problem with this scenario is 
that the court would be asking a jury 
to decide a pure question of law.* A 
jury may find that a handshake in a 
high crime neighborhood justifies a 
“stop and frisk” by a police officer. 
Interestingly enough, this problem does 
not exist in resisting arrest without 
violence cases. 

In resisting arrest without violence 
cases, Florida courts have consistently 
reversed convictions when the arrest 
is unlawful as a matter of law.*! Accord- 
ingly, trial courts are free to decide 
whether an arrest is unlawful as a 
matter of law and defendants are enti- 
tled to dismissals and judgments of 
acquittal.32 Conversely, in resisting ar- 
rest with violence cases and battery 
on law enforcement officers cases, ju- 
ries are free to find that the arrest was 
lawful, even if as a matter of law the 
arrest is unlawful. Of course, it can be 
argued that this result is sanctioned 
by the public policy rationale articu- 
lated in Lowery. However, when a jury 
convicts a defendant of resisting arrest 
without violence, as a lesser included 
offense of resisting arrest with violence, 
the Lowery rationale may be inapplicable. 

While resisting without violence is 
not a necessary lesser included offense 
of resisting with violence, the defen- 
dant may be entitled to have the 
resisting without violence instruction 
read, if supported by the evidence ad- 
duced at trial.3° If the defendant is 
entitled to an instruction for resisting 
without violence, the defendant would 
also be permitted to instruct the jury 
of the right to resist an unlawful arrest 
without violence.*4 However, when a 
jury returns a verdict on the lesser 
included offense of resisting with vio- 
lence, the jury may be exercising its 
pardon power or may not believe the 
defendant used violence to resist. Ac- 
cordingly, a jury may convict a 
defendant of resisting arrest without 
violence as a lesser included offense of 
resisting with violence, because the 
jury may mistakenly believe that an 
unlawful arrest was lawful. Florida 
appellate courts have not been uniform 
in their treatment of this scenario. 

In Lee v. State, 368 So. 2d 395 (Fla. 
3d DCA 1979), the defendant was con- 
victed of resisting without violence as 
a lesser included of a resisting with 
violence charge. The Third District 
Court of Appeal overturned the defen- 
dant’s finding that the record was 
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devoid of any proof that the defendant’s 
arrest was lawful. The Lee court rea- 
soned that without such proof, the 
state failed to establish an essential 
element of the crime for which the 
defendant was convicted.®5 

However, in Bradford v. State, 567 
So. 2d 911 (Fla. lst DCA 1990), a 
defendant was convicted of resisting 
arrest without violence as a lesser 
included offense of resisting with vio- 
lence. The district court concluded that 
the initial encounter between the de- 
fendant and law enforcement officer 
was illegal.36 However, the court af- 
firmed the defendant’s conviction, 
explaining that because there was suf- 
ficient evidence for the jury to convict 
the defendant of resisting with vio- 
lence, the defendant could not complain 
of his conviction on a lesser included 
offense.37 


Conclusion 

Florida’s treatment of the legal duty 
element in battery on law enforcement 
officers and resisting arrest with vio- 
lence cases is contradictory, confusing, 
and arguably in conflict with the re- 
quirements of due process.°® However, 
any discussion with a view toward 
resolution must take into account com- 
peting public policy concerns. 

On one hand, the state has a legiti- 
mate, if not compelling interest in 
discouraging citizens from using force 
against its law enforcement officers. 
On the other hand, a person should not 
become a convicted felon for reacting 
defensively to an unlawful arrest. 

The Model Penal Code advocates the 
position articulated in Lowery.°9 How- 
ever, the Model Penal Code’s analogous 
statute makes resisting arrest a misde- 
meanor notwithstanding the defen- 
dant’s use of force.4° In addition, the 
Model Penal Code would exempt from 
criminal liability acts such as fleeing 
or trying to shake free from a law 
enforcement officer’s grasp.*! 

A suggested alternative proposal is 
that the trial court should determine 
whether a legal duty exists in cases 
when the facts which give rise to the 
legal duty are not in dispute. If a trial 
court finds that a legal duty does exist, 
the jury should be allowed to decide 
whether the state has proved the exis- 
tence of a legal duty beyond a 
reasonable doubt. In cases when a trial 
court finds that a legal duty element 
does not exist as a matter of law, the 


statutes should be amended to allow 
for a misdemeanor conviction provided 
the other elements are proved.4? In 
cases when the facts giving rise to a 
legal duty are in dispute, the jury 
should receive a special verdict form 
which would allow the jury to decide 
whether the facts establish the exis- 
tence of a legal duty. The jury should 
further be instructed that if those facts 
are proved, then it must find that the 
legal duty element was proved. This 
proposal would serve both policy con- 
cerns, and is consistent with established 
principles of criminal law and due 
process requirements. 
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Rationing Justice 
by Thomas E. Baker 
Reviewed by Steven Kolodny 


In Rationing Justice On Appeal: The 
Problems of the U.S. Couris of Appeals 
(West, 1994), author Thomas E. Baker 
presents a very well written and com- 
plete survey of the issues of case man- 
agement confronting the U.S. court 
system. The issues discussed in this 
book affect every practicing attorney, 
whether the attorney’s practice includes 
litigation, and whether that attorney’s 
litigation practice is in the federal 
courts, for issues addressed in this 
book echo throughout the American 
judiciary today. 

Mr. Baker begins with a history of 
the federal judicial system, showing 
that overcrowding of federal dockets 
has been a concern for almost as long 
as there have been federal courts. In- 
deed, Mr. Baker argues that the place 
where docket overcrowding has been 
most typically addressed over the years 
has been at the appellate level. From 
the elimination of the trial jurisdiction 
of the circuit courts (which initially 
functioned rather like today’s circuit 
courts in Florida, with original 
jurisdiction over major matters and 
appellate jurisdiction over the lower 
federal courts), Baker traces the crea- 
tion of new federal circuits (now num- 
bering 13), and the solutions proposed 
by Congress and the courts to relieve 
docket overcrowding. These have in- 
cluded proposals to modify the juris- 
diction, increasing the number of cir- 
cuit judges within each circuit (as has 
been done throughout the federal ap- 
pellate judiciary) and splitting circuits 
(as was done in the old Fifth Circuit, 
and rejected by the Ninth Circuit), as 
well as the administrative techniques 
which have been tried by each of the 
different circuits. 

Though Mr. Baker makes no spe- 
cific recommendations at the conclu- 
sion of this book beyond a call for 
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further study, his exhaustive survey, 
with its voluminous footnotes and its 
120-page bibliography, should be re- 
quired reading for anyone considering 
these issues. This will be a standard 
text in the field for the specialist or the 
general interest reader. 

Rationing Justice On Appeal: The 
Problems of the U.S. Courts of Appeals 
is available from West Publishing 
(1-800-328-9352) and sells for $30 plus 
sales tax (includes shipping). 


Steven Kolodny practices in New York. 


Before Our Eyes 
by Lawrence Joseph 
Reviewed by C.D. Rogers 


“My name is Lawrence Joseph,” the 
poet-lawyer begins one poem. In an- 
other he asks: “And if what has hap- 
pened during my life/had been oth- 
erwise could I say/I would have seen 
it much differently?” These dual per- 
ceptions of the poet and of the lawyer 
create tensions in the 23 poems in 
Before Our Eyes. 

In each poem the narrator reveals 
biographical evidence of the author. 
Joseph grows up a minority (Lebanese) 
in New York and knows urban violence 
first hand. The poet writes of his fa- 
ther’s grocery store where “the bullet 
missed/the spinal cord, miraculously” 
and of the child who “looks sideways 
at you” on the subway. Juxtaposed 
against the emotional images are the 
intellectual perceptions. The practicing 
New York lawyer asks: “Now, what 
type of animal asks after facts?” He 
argues in another poem about the whole 
truth: “And that’s the law. To bring to 
light/most hidden depths.” One poem 
begins: “Some sort of chronicler I am, 
mixing/emotional perceptions and di- 
gressions. . .” with the need “to see 
everything simultaneously.” 

Before Our Eyes is Joseph’s third 
book of poetry. Curriculum Vitae and 
Shouting at No One are his first two. 


In the latter, an excerpt from “Do What 
You Can” represents his lyric style: 


I wonder if they know 

that after the jury is instructed 

on the Burden of Persuasion and the Bur- 
den of Truth that after the sentence of 20 
to 30 years comes down, when the accused 
begs, “Lord, I can’t do that kind of time,” 
the judge, looking down, will smile and say, 
“Then do what you can.” 


In “Some Sort of Chronicler I Am” 
from Before Our Eyes, Joseph refers 
both to William Carlos Williams and 
to Wallace Stevens. Stevens, the great 
poet and lawyer, and Williams, the 
great poet and pediatrician, under- 
stand disciplined perceptions. “The best 
thing that ever happened to W.C. Wil- 
liams was being a medical student. It 
taught him to observe,” writes a liter- 
ary critic. Joseph’s poetry also reveals 
a profession that teaches him to think. 
In his poetry, he can analyze Kaiser 
Aluminum and instructions to the jury 
as well as the animated colors of a 
sunset and Anna Akhmatova (the Rus- 
sian poet). Joseph writes of his complex 
perceptions: “I don’t know what I'd do 
without my Double.” 

Before Our Eyes by Lawrence Joseph 
is published by Farrar, Straus and 
Giroux, New York, and sells for $18 (72 


pp.). 
C.D. Rogers practices in Miami. 


A Matter of Perspective 
by Kevin Robinson 
Reviewed by Nancy Wear 


Kevin Robinson’s third Stick Foster 
novel, A Matter of Perspective, is fast- 
moving, inventive, and filled with mar- 
velous twists and turns. Stick, a colum- 
nist for the Orlando Sentinel, is, like 
his creator, confined to a wheelchair 
as the result of an accident. The “per- 
spective” of the title, therefore, is from 
“the ladies’ pearl-and-diamond-draped 
decolletages to the equatorial latitudes 
of the gentlemen’s vest-covered midsec- 


: 

> 

ah 


tions. . . a veritable panorama of wine- 
glasses, hors d’oeuvres, boobs, and bel- 
lies.” And that’s only page 4. 

Stick, although decidedly not a fan 
of the legal profession, most of whom 
he dismisses as sharks, is nevertheless 
married to a beautiful blonde who 
whips around the high-powered law 
firm where she is an associate in a 
hot-pink, ultralight wheelchair. The 
suspicious death of the senior partner 
at an office party, while the firm is 
locked in a death struggle with another 
firm right out of Jaws over the fate of 
a multi-million-dollar products liabil- 
ity suit, eventually involves Stick and 
a group that includes wheelchair bas- 
ketball buddies, a female P.I., Stick’s 
high school sweetheart, an involun- 
tarily retired Green Beret, and a police 
detective and his crime lab technician 
wife. 

As narrator, Stick is funny, avoiding 
both self-pity and heroics, and sharing 
with the reader most of his theories of 
“whodunnit.” Some of the practical 
problems of wheelchair life come up in 
the course of the plot, and he deals 
with them matter of factly, like moving 
the un-needed chair away from a din- 
ing table or desk. He points out how 
nonthreatening people in wheelchairs 
are perceived to be (one bad guy in the 
book learns the hard way that this 
harmlessness may be an illusion). 

He observes that it is in their cars 
that the wheelchair bound can assert 
themselves and compete on a level 
playing field. Stick himself, for exam- 
ple, tools around in a hot Monte Carlo, 
and his wife Sam drives a classic 
Mustang. Jeeps and their ilk are also 
popular with paraplegics, according to 
Stick. 

I was amazed to note from the book 
jacket that Mr. Robinson lives in 
Shawnee Mission, Kansas, because he 
has painted an evocative picture of 
Orlando, Florida, from the downtown 
business center to the suburbs to the 
pervasive effect of the Disney-covered 
landscape. He’s got the weather, the 
roads, the malls (especially the malls), 
the loons, the architecture, and the 
lawyers: not just the generic models, 
but the Orlando models. If I were an 
Orlando person, I would be delighted 
to see that, at last, someone had paid 
sufficient loving attention to my city, 
instead of to that megalopolis to the 
southeast. 

What makes this book an entertain- 


ing read, in addition to its strong sense 
of place, are Mr. Robinson’s good ear 
for dialogue, his ability to give a feel 
for the legal problem without burying 
the reader under a landfill of minutiae, 
and his attention to character develop- 
ment. I plan to track down the previous 
Stick Foster novels, and I look forward 
to more books from this talented writer. 
A Matter of Perspective by Kevin 
Robinson is published by Walker and 
Company, 720 Fifth Avenue, New York, 
NY 10019, and sells for $19.95 (217 
pp.). 
Nancy Wear practices in Coral Gables. 


Federal Real Estate Laws 

Warren, Gorham & Lamont’s new 
Federal Real Estate Law Deskbook 
brings together all the real estate titles 
in the federal code in one volume— 
ready to save readers hours of research 
time. 

Five attorneys who practice in real 
estate law have combed through the 
entire set of federal codes and have 
chosen only those statutes that real 
estate attorneys consult most regu- 
larly. 

The deskbook provides all federal 
real estate law statutes in one portable 
volume; special practice tips that point 
out pitfalls and problems in such areas 
as bankruptcy, toxic substances con- 
trol, the Americans with Disabilities 
Act, and low-income housing; clear 
overviews of each subject—introduc- 
tory commentary as well as brief refer- 
ences to important cases that illustrate 
the statutes; and case annotations and 
cross-references that reveal where else 
to look for related information. 

The deskbook has been created un- 
der the general editorship of real estate 
attorney Roger Bernhardt, professor 
of law at Golden Gate University, San 
Francisco. 

Federal Real Estate Law Deskbook 
(1,200 pp.) sells for $85. To order call 
1-800-950-1216. 


Best Encyclopedias 

The second edition of Kenneth Ki- 
ster’s Best Encyclopedias: A Compara- 
tive Guide to General and Specialized 
Encyclopedias is a completely updated 
and expanded version of his first edi- 
tion, offering in-depth evaluations of 
77 general encyclopedias, including elec- 
tronic products; reviews of over 800 


subject-specific encyclopedias (covering 
29 subjects); and reviews of 44 foreign 
language encyclopedias covering nine 
languages. 

For each general encyclopedia evalu- 
ated, Kister issues a “report card,’ 
which he uses to grade an encyclope- 
dia’s coverage, accuracy, recency, and 
clarity. For electronic products, he dis- 
cusses graphics and the program’s ease 
of use. Comparison charts summarize 
the data and conclusions of the evalu- 
ations. A section offering consumer- 
oriented information, including what 
to look for when choosing an encyclope- 
dia, provides helpful advice. There is 
also a directory of publishers and ven- 
dors and an in-depth index. 

Kenneth F. Kister is a freelance 
writer and holds an M.S.L.S. in library 
and information science, Simmons Col- 
lege, Boston. 

Kister’s Best Encyclopedias: A Com- 
parative Guide to General and Special- 
ized Encyclopedias, Second Edition (520 
pp.) is available for $42.50 in North 
America. To order, write the Oryx 
Press, 4041 N. Central Ave., Ste. 700, 
Phoenix, Arizona, or call 1-800-279-6799 
toll free or (602) 265-2651. Add 10 per- 
cent for shipping and handling. 


What to Do 
With a Law Degree 

Niche Press has published What Can 
You Do With a Law Degree? A Lawyer’s 
Guide to Career Alternatives Inside, 
Outside & Around the Law by Deborah 
Arron. The 198-page guidebook offers 
tips, exercises, resource lists, and read- 
ing suggestions for the job-searching 
lawyer. 

Chapters include Self-Defeating and 
Dangerous Career Strategies, How Did 
You Get Here?, Putting Work into its 
Proper Perspective, Distinguishing 
Burnout from Dissatisfaction, and Hav- 
ing It All. . . or Stuck with It All. 

Deborah Arron is a former Seattle 
attorney who now conducts seminars 
and workshops for lawyers on increased 
job satisfaction. 

This guidebook is available for $34.95 
from Niche Press, P.O. Box 99477, 
Seattle, Washington 98199. 


A Rage to Punish 
by Lois G. Forer 


“Three strikes and you're out,” says 
the movement to impose ever stricter 
rules for the mandatory sentencing of 
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convicted criminals. The perverse re- 
sults will be even more crime, argues 
Lois Forer, whose new book, A Rage to 
Punish, The Unintended Consequences 
of Mandatory Sentencing, shows how 
flexible sentencing can reduce crime 
and increase public safety. After 16 
years as a trial judge in Philadelphia, 
Lois Forer came into conflict with the 
current vogue for mandatory sentenc- 
ing when she refused to send a married 
young father to prison for the required 
five years for stealing $50. Her sug- 
gested six months sentence and fine 
were overruled; she quit the bench; and 
the young man fled the state. 

Far from merely decrying a deterio- 
rating situation, Forer presents a dra- 
matically innovative seven-point plan 
in A Rage to Punish: repeal mandatory 
sentencing, repeal capital punishment, 
enact strict gun control, drastically 
revise penal codes, repeal sentencing 
guidelines, establish sentencing policy 
goals, and require due process hear- 
ings before the projected early release 
of any prisoners. 

Some wrongdoers, she agrees, pose 
a menace to society and must be im- 


prisoned for life. Most others should 
be given sentences that include some 
form of restitution or reparation to 
their victims and prison time in pro- 
portion to the seriousness of the crime. 
Relevant family, social, economic, and 
educational needs should be considered 
in sentencing. 

A Rage to Punish (218 pp.) is pub- 
lished by W.W. Norton, Co., 500 Fifth 
Ave., New York, NY 10110, (212) 354- 
5500 and sells for $23. 


ag of Execution 
by William P. Wood 
Pocket Books has published Stay of 
Execution by William P. Wood. The 
paperback thriller is the story of a 
D.A. whose whole life has come down 
to one trial. Los Angeles County Dis- 
trict Attorney George Keegan is run- 
ning for re-election and running from 
the truth about his wife’s recent death 
in a fiery car accident. When an ex- 
plosive murder case becomes a symbol 
of everything that is wrong with law 
enforcement in L.A., Keegan decides 
to prosecute the case himself. It’s a 
move that guarantees him media cov- 
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erage in a brutal re-election campaign, 
but Keegan is rusty in the tricks of the 
courthouse trade, and his star witness 
is running scared. 

William Wood, a former deputy D.A. 
in Sacramento County, has written 
four other novels, including Court of 
Honor. Stay of Execution is a Pocket 
Books Mass Market Paperback Origi- 
nal available from Pocket Books, 1230 
Avenue of the Americas, New York, 
N.Y. 10020, (212) 698-7086, for $5.99. 


Have You Read A Good Book? 


Members of the Bar are encouraged 
to submit brief book reviews (approxi- 
mately 500 words) for publication. They 
should be related to law but may be 
practical, esoteric, entertaining or even 
fiction. Reviews should include the num- 
ber of pages, the publisher, cost if 
known, and publisher’s address. Send 
them to Editor, The Florida Bar Journal, 
650 Apalachee Parkway, Tallahassee 
32399-2300. Reviews will be published 
on a space-available basis. 


CASE MANAGEMENT SOFTWARE 
Only with LOMS® for DOS 


DOCKET 
& CONTROLRy 


CRITICAL 
ames 
LOG 
SCHEDULER 
CHene |" 
MESSAGING a 
aq DOCUMENT 
MANAGEMENT 
DOCUMENT 
IMAGING 
Because Your Practice 
Demands It! 


FREE DEMO. 
(800) 952-9227 


LSPC,Inc. 
5715 JOHNSON STREET, HOLLYWOOD. FL 33021 
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NOW 

: Call Us For A 


BANKRUPTCY 


Spend less valuable time filing 
Chapter 7, 11, 12, 13 
bankruptcies! 


p Fast and extremely easy 
to learn and use. 


p Best looking, typeset- 
quality forms. 


p> Unlimited, toll-free 
telephone support. 


» Economical, even for 
occasional filings. 


Call 1-800-492-8037 for free 
demo disk, references and 
sample forms 


30% off if you own a 
Leave the hassles behina! 


Best Case Solutions, Inc. 
635 Chicago Ave., Suite 110 © Evanston, IL 60202 


< STOP! > 


DON’T HASSLE WITH 
CLASSIFIED ADS! 


If you hate waiting around the phone 
all day, let us sell your office furniture. 
When we sell it, we'll split the profits! 
Desks ¢ Files * Chairs * Free Appraisal 


Consign-It Shop 
Designer Office Furniture of Miami 
155 N.E. 38th STREET ¢ 576-1828 
Open 10-6, Monday-Saturday! 

P.S.: We Make Office Calls, Too! 


| Psychiatric Expert Witness | 


Comprehensive Evaluation Services 
All Areas of Forensic Psychiatry 


© Medical Malpractice 

© Criminal Defense 

Personal Injury 

Sexual Harassment 

¢ Age & Employment Discrimination 
© Domestic Relations 


Not a Referral Service 


MICHAEL I. ROSE, M.D., EA.P.A. 
(305) 379-3277 


© Diplomate of the American Board of 
Psychiatry & Neurology ¢ Board Certified 


introduces 
INEW PLAN 15 


The Chapter 13 Software 
that adapts to 
differentcourts. 


Makes complete plans 
in only 13 minutes. 


CALL 800-BEST-7-13 


Demo disk. References. Money back guarantee. 


S. Woodward 
CORPORATION Royal Oak, MI 48067 


Medical Experts 


Florida physicians have more credibility 
with Florida juries. We have more than 
900 Florida physicians who have agreed 
to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 
defense. 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


Physicians for Quali 


1-800-284-362 
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TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $220* 
TRADEMARK OFFICE - $80* 
STATE TRADEMARK - $85 
COMMON LAW - $75 
EXPANDED COMMON LAW - $125* 
DESIGNS - $105* per class minimum 
COPYRIGHT - $115 
* plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED - Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 

Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 


3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 

FAX: (703) 525-8451 


Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 


30+ yrs. chemical product and pro- 
cess, environmental, labeling, hazard 
communication, product liability, toxic 
torts and chemical fire investigation 
experience. 


Harold I. Zeliger, Ph.D. Chemist 


11420 US Highway 1, Suite 104 
Palm Beach Gardens, FL 33408 
(407) 840-9234 
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, MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


© GRATIS TEAM PREVIEW: for merit, causation and liability, We shall confer with you 
in great detail the intimate clinical tandards of care (lab slip lab slip 
before y ‘You vapita art fe if 


arguments typically promulgated by opposing side. ‘Our wacni insures ‘expert witnesses 
will surmount closest scrutiny by opposing side. We proffer no lists of UNIVERSITY 
TYPES WHO ~ WEAK capt sed CAN SABOTAGE YOUR CASE at the height of 


carriers. We earned our prudently for both 
shin i ‘and odd ri to ) over 750 (REPEAT) law firms since 1986 We invite you to meet 


Telephone (81 3) 579. 8054 
Telecopier (813) 573-1333, 
are pleased to receive your calls. _ 


Inter-City Testing & 


Consulting 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 


Accident Reconstruction; Athletic/Sports Accidents; 
Aviation/Boating; Biomedical Injury Analysis; Con- 
struction Safety; Elevators/Escalators; Fires/ 
Explosions; Fiammability-Materials; Glass/Metal 
Fracture; Helmet Injuries; Ladder Injuries; Pollution— 
Air & Water; Safety/Electrical Engineering; Slips 
and Falls; Toxic Exposure; Transportation, Tire & 
Highway Safety; Warnings/Instructions 


(407)361-0990 
FAX (407) 398-7 


Raton, FL.33431 


Valuation Should Not Be A Gray Area! 


The Professionals to Call When You Need Appraisal Services 
Accepted by the Courts 


FINANCIAL VALUATION 


APPRAISALS 
BUSINESS ¢ MACHINERY & EQUIPMENT * REAL ESTATE 


Reports and Expert Testimony for: 


0 Family Partnerships © Lost Profits Analysis 
0 Estate and Gift Taxes 0 Shareholder Disputes 
D0 Eminent Domain 0 ESOPs 

0 Marital Dissolution O Fairness Opinions 

D Performance Analysis 0 Economic Damages 


International Services for: 


0 Transfer Pricing (Section 482) D Real Property Acquisitions 
OD Intangible Assets OD Reexpression of Financial Statements 
OD Mergers & Acquisitions OD Insurance Studies 


MICHAEL J. MARD, ASA (Florida) 
JAMES S. RIGBY, ASA (International) 
(800) 490-VALU (8258) 

Fax (813) 988-8209 


Las Vegas - Los Angeles - Mexico (5 Cities) - Miami - Orlando - Raleigh - San Diego - Tampa 
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13577 Feather Sound Drive, Penthouse 690 
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you need give CIS 


CIS has made fictitious name network and will place your fictitious 
registration an easy affair. name notice in any of the 67 counties. 
It’s as easy as signing your name. With our exclusive tickler file we will 
Since January 1, 1991 the State of notify you in five years when it’s time 
Florida requires all fictitious names to be to renew and what is required. 
registered and recorded with the Secretary All we need is your John Hancock. 
of State’s office. For answers to your fictitious name 
Our Fictitious Name Division will CORPORATION questions, drop us a line or call us toll 
assist you in preparing and recording INFORMATION free at 1-800-342-8086. 
your completed application. We have SERVICES, INC Let CIS register your fictitious name. 
established a statewide publishing 


Fictitious Name Division # 1201 Hays Street m Tallahassee, Florida 32301 


Affiliated with Corporation Service Company 
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West “West CD-ROM 

‘for me by providing the 

ost complete and up-to-date 

“coverage. always feel comfortable 
with the results of my research. The new connec- 
tion to WESTLAW® is great! I can check cites or 
review other jurisdictions. I spend less time but 
get more done.” 


Only West's CD-ROM gives you extra ways 
to find relevant cases, and helps ensure you've 
found everything. 

To focus on a specific point of law or 
cover all the bases in your research, add a Key 
Number and digest topic to your word search. 
Get relevant cases in seconds. 

And to determine relevancy fast, use West 
synopses, headnotes and notes of decisions. 


went with West's 
gives all this.” 


They also include extra terms that help match 
those in your query. More terms, more hits, 
more relevant cases. 

Seeing is believing. Call now to arrange a 
no-obligation demonstration of West's CD-ROM 
for state and federal case law as well as statutes 
and topical libraries. 


West Publishing 
More ways to win 


Call 1-800-255-2549, Ext.989 today to find out more about West CD-ROM Libraries. 
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